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ATTORNEY GENERAL WINS JURY 
VERDICT IN RACE TESTING CASE
By: Lowell Keig, Civil Rights Division Director and  
Corra Dunigan, TWC Asst. General Counsel

Litigators Adam Bitter and Glori Azeredo 
with the Office of the Attorney General of 
Texas, recently obtained a jury verdict in 
favor of the Civil Rights Division (CRD) in 
a multifamily race testing case. Greater 
Houston Fair Housing Center (GHFHC), 
a Fair Housing Initiative Program, 
conducted a test for racial discrimination 
at the Victoria Garden Apartments 
complex in Rosenberg, Texas, owned 
by Vaman Investments, LLC. GHFHC 
first sent in a “control” tester, a White, 
Hispanic woman. Then, a little over an 
hour later, GHFHC sent in a “protected 
class” tester, an African American 
woman.

The leasing agent quoted the White 
tester a rental rate of $665 for a two-
bedroom unit, told her there would be 
availability in two weeks, showed her 
a model unit, and gave her a brochure 
and an application. However, the 

same leasing agent quoted the African 
American tester a rental rate of $690 for 
a two-bedroom unit, told her there was 
no availability for six weeks, and informed 
her there would be a criminal background 
check. Additionally, the African American 
had to ask for a brochure before being 
provided one.

Picking the jury was a monumental 
task for the attorneys. The panel of fifty 
individuals from across Fort Bend County 
was very diverse. Many potential jurors 
had strong feelings on race-related 
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Let’s Work Together 
for Fair Housing

The work that provided the basis 
for this publication was supported 
by funding under a Cooperative 
Agreement with the U.S. Depart-
ment of Housing and Urban 
Development. The substance and 
findings of the work are dedicated 
to the public. The author and 
publisher are solely responsible 
for the accuracy of the statements 
and interpretations contained in 
this publication. Such interpreta-
tions do not necessarily reflect the 
views of the Government.

issues. After challenges for cause and 
preemptory strikes, the attorneys selected 
a jury of 12 persons, as well as one 
alternate juror. Noticeably absent were any 
African American jurors, although African 
Americans were amply represented on  
the panel.

Although the case was a simple testing 
case, the trial spanned over four days 
during the week of October 15th with 
nine witnesses. CRD called as witnesses 
the property manager at the time of the 
testing, the two testers, the leasing agent, 
and the GHFHC executive director. The 
defense counsel also called the GHFHC 
Testing Coordinator, a third GHFHC 
employee who was not involved in the 
subject testing, the current property 
manager and the CRD director.

Following closing arguments, the jury 
deliberated for about 1½ hours before 
reporting that a verdict had been reached. 
In a ten to two verdict, the jury answered 
affirmatively the single question on 
liability regarding whether Vaman had 
discriminated in terms, conditions or 
privileges of the rental of a dwelling 
because of race. In assessing the 
monetary award, the jury provided the full 
amount of damages incurred by GHFHC  
of $1,209.55. A motion for attorney’s  
fees and other appropriate, equitable  
relief was heard by the Judge on  
December 10, 2018. After a final  
judgment is entered, the division will  
detail any additional relief in the next  
issue of the Civil Rights Reporter.

Photos courtesy Getty Images
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DIRECTOR’S CORNER
By:  Lowell A. Keig, Civil Rights Division Director

New Commissioner Representing the Public

Robert D. Thomas

Three commissioners oversee  
the Texas Workforce Commission 
(TWC): the Commissioner 
Representing Employers,  
Ruth Ruggero Hughs, who also 
serves as Chair; the 
Commissioner Representing 
Labor, Julian Alvarez; and the 
Commissioner Representing the 

Public, Robert D. Thomas, who recently was appointed 
by Governor Greg Abbott.

Commissioner Thomas, of Austin, is founder and 
principal of the Thomas Consulting Group. He is a 
member of the State Bar of Texas and the Greater 
Austin Chamber of Commerce, and is a former 
member of the Real Estate Council of Austin and the 
Entrepreneur Organization – Austin Chapter. He was a 
gubernatorial appointee and chair of the Texas Facilities 
Commission and former gubernatorial appointee to the 
Texas Department of Housing and Community Affairs 
(TDHCA). In fact, Thomas replaced me on the TDHCA 
Board when I stepped aside to assume my current role.

Thomas also is a member of the Austin Community 
College Bond Oversight Committee and the Downtown 
Austin Vision Steering Committee, former member of the 
Travis County Civil and Family Courts Committee, and 
former board member of the African American Cultural 
Heritage District. 

Commissioner Thomas received a Bachelor of Arts in 
Political Science and German from Loyola University, a 
Juris Doctorate from the University of Texas School of 
Law and a Master of Business Administration from the 
University of Texas at Austin.

New Housing Supervisor

Joe Rosser

Chalisa Warren, formerly one of 
the two housing supervisors, has 
moved to the Dallas Metroplex 
and vacated her management 
position, but she remains with the 
division as an investigator. Joe 
Rosser is her replacement. 
Rosser has been an investigator 
with TWC since 2013, and prior to 

that time, with Child Protective Services. He served as a 
housing investigator in our division from 2013 to 2016, 
and then transferred to the Regulatory Integrity Division 
– Office of Investigations where he investigated 
allegations of fraud, waste and abuse in TWC programs.

Rosser is also a licensed Master Peace Officer and 
received his Bachelor’s Degree in Criminal Justice from 
Sam Houston State University. In his spare time, he  
likes to ride his motorcycle and volunteer at the City  
of Granger Police Department to maintain his peace 
officer licensure.

Preliminary Assessment of Fiscal Year (FY) 2018 
(9/1/17 to 8/31/18)

Based on preliminary data, I wanted to provide you with 
some highlights of this past fiscal year. The number of 
complaints received fluctuated in recent years with an 
overall upward trend, and a difference between FY 2013 
and FY 2018 of more than 45%. This increase created 
a backlog causing the average processing time for 
resolving housing complaints in FY 2018 to increase to 
128 days. During FY 2018, CRD investigated and closed 
424 housing complaints. Of those, the majority were 
closed as no reasonable cause, and approximately 40% 
were resolved through conciliation or withdrawal with 
after resolution.
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Civil Rights Director Speaks at TAA Legal Symposium
By: Betty Stanton, Civil Rights Division Housing Manager

Civil Rights Division (CRD) Director Lowell Keig delivered 
a presentation to attorney-members of the Texas 
Apartment Association (TAA) in early November during 
their annual Legal Symposium. As the new Housing 
Supervisor, I attended the event and had an opportunity 
to meet several of the attorneys. Below are some of the 
highlights from the Director’s remarks:

Mediation/Conciliation

•  The U.S. Department of Housing and Urban 
Development (HUD) expects to see more public 
interest relief than just training (e.g., policy/signage 
changes)

•  HUD requests that providers submit position 
statements before conciliation or send letters/
emails with defense points

•  Due to these changes, CRD is not currently offering 
early mediation, but invites parties in select cases 
to mediate after substantial investigative activities

Investigation Process Requirements

•  CRD is required, by contract with HUD, to interview 
parties and witnesses; we cannot merely accept a 
statement or affidavit

•  Per a federal regulatory requirement, throughout 
the investigation, the investigator will broach 
conciliation discussions

More on Service/Assistance Animals

•  A provider cannot request access to medical 
records or medical providers or for detailed and 
extensive information or documentation of an 

impairment. HUD Guidance, April 25, 2013.
•  Houston v. DTN Operating Company,  

4:17-CV-00035 (E.D. Tex. 10/17/17), a case on 
the sufficiency of a therapist’s letters to support 
an emotional assistance animal accommodation 
request:
○  Court indicated “mental illness” alone 

was not sufficient – needed medical facts 
supporting a disability as defined by the Fair 
Housing Act

○  Court determined no activity identified, no 
less a major life activity

○  Court stated that there were “no facts 
showing how any of complainant’s conditions 
substantially limited a major life activity”

•  A health care provider must follow the telemedicine 
rules of a licensing agency

•  HUD and CRD may and have questioned health 
care providers on whether they will testify under 
oath in court re: opinions in a verification letter; we 
will dismiss a complaint if they decline to do so

Criminal Records – Disparate Treatment & Impact

•  Advocacy organization is filing cases on behalf 
of complainants denied tenancy due to criminal 
record

•  Refer to HUD Office of General Counsel Memo, April 
4, 2016 and National Multifamily Housing Council 
(NMHC) and National Apartment Association (NAA) 
“White Paper,” May 2016

• Disparate Impact Elements: 
○  Facially neutral policy with a discriminatory 

effect – use statistics to show “robust 
causality”

As in the past few years, the most common bases of 
housing complaints were disability, followed by race. 
The most frequently alleged issues over the same time 
frame were terms and conditions, refusal to rent and 
failure to make reasonable accommodations. The FY18 
Annual Report of the agency is in the works, so official 
numbers should be available when we submit the 

report to the Legislature and Governor, and then post 
it on our website. As we round out the calendar year, I 
want to stress that even though the division has a lot 
on it is plate, we are deploying process improvement 
techniques, adding additional staff and exploring other 
means to do things “better, cheaper and faster.”
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○  Policy necessary to achieve substantial, 
legitimate, non-discriminatory interest – 
arrest-only not legitimate

○  Less discriminatory alternative – e.g., 
individualized assessment of mitigating 
information

• Exemptions include: for all housing providers, 
conviction illegal manufacture/distribution of 
controlled substance; and for Public Housing 
Authority/Owner HUD-Assisted, conviction for 
manufacture of methamphetamine in federally-
assisted housing and registered lifetime sex offender

Keig wrapped up his remarks with a discussion of the 
four-day trial he attended in October as the corporate 
representative. The Office of the Attorney General (OAG) 
obtained a jury verdict in our favor on the race testing 
trial held in Fort Bend County in October. For more 
details, see the full article on the trial above.

To expand on Keig’s discussion of assistance 
animals, CRD has noticed more inquiries from the 
public, particularly from college housing providers, 
questioning the validity of emotional support animal 
(ESA) registration and/or certification from online 
sources. Additional issues involve scams that target 
people seeking reasonable accommodations for ESAs. 
It is unnecessary to register and certify your animal 
or display a vest or visual identification as an ESA. A 
qualified health professional may provide a person with 
the necessary documentation to verify their disability 
and their disability-related need for an ESA. Consumers 
should confirm that any online source meets the 
telemedicine requirements before choosing that source. 
Don’t bark up the wrong tree! 

RECENT FAIR HOUSING CASE SUMMARY
By: Roberta Swan, TWC Legal Asst. and Corra Dunigan, TWC Asst. General Counsel

Carson v. Hernandez
No. 3:17-CV-1493-L-BK, 2018 U.S. Dist. LEXIS 
185782

(N.D. Tex. 2018)

This case was referred to the United States Magistrate 
Judge after the Court granted the Plaintiff’s motion 
to proceed as in forma pauperis (a person with an 
inability to pay court costs). Arthur Carson (“Plaintiff”) 
filed his pro se action against VOA/Prarie Creek 
Village Apartments and Sofia Hernandez Manager 
(“Defendants”) alleging that Defendants violated  
42 U.S.C. § 3601 of the Fair Housing Act (FHA) and  
15 U.S.C. § 1681 of the Fair Credit Reporting Act (FCRA). 
Additional claims asserted by the Plaintiff will not be 
analyzed in this summary. Plaintiff stated that his rental 
application was denied because of his criminal history 
and credit history. Plaintiff asserted that Defendants 
denied his application because of his “40- and 28-year-
old convictions for burglary and attempted-murder, 
respectively, as well as the homicide conviction of 
someone else with a similar name.”

Plaintiff asserted that because African Americans 
generally have a higher conviction rate he was 
discriminated against when the Defendants ran a 
background check on him and denied his rental 
application. Plaintiff stated that Defendants’ policy 
of denying him housing was disparate treatment 
and discrimination based on his National Origin. 
Plaintiff claimed that “(i)n 2014, African-American 
[sic] comprised approximately 36 percent of the total 
population, yet [sic] incarcerated at a rate nearly three 
times their proportion of the General Population. 
The Defendant’s [sic] Practice and Policy that deny 
Housing to those Released from Prison is critical for any 
successful reentry to society, and such policy is equally 
disparate and discriminates against African-Americans.  
This in conjunction with the racial aspect of those that 
are convicted in Texas, in 2005, the racial conviction 
rate in Texas per 100,000 of the Population came to: 
“Whites 667; Blacks 3167; Hispanics 830.” See (Uneven 
Justice, by Marc Mauer, and Ryan S. King, 2007, The 
Sentencing Project).
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CRD Education, Training & Outreach
The Texas Workforce Commission Civil Rights Division 
(CRD) is committed to providing training and technical 
assistance, outreach and education programs to 
assist housing providers, housing consumers, and 
other stakeholders in understanding and preventing 
discrimination. We believe that discrimination 
can be averted if everyone knows their rights and 
responsibilities.

CRD Outreach and Education Programs and 
Activities

In October of 2018, CRD’s Trainer and Outreach 
Coordinator, Ed Hill partnered with Texas Military 
Department’s (TMD) Equal Opportunity (EO)/Equal 
Employment Opportunity Office and Maria Morrow of 
TWC’s Vocational Rehabilitation Services (VRS) 

To allege that there is an “adverse discriminatory effect” 
or “disparate impact” on a protected class under the 
FHA the Plaintiff must show that there is “(1) proof of 
intentional discrimination, that is, that the defendant 
acted with discriminatory intent or (2) by proof of 
disparate impact, that is, that the defendant’s policies 
or practices resulted in a significant discriminatory 
effect.” In this case the Plaintiff provided some general 
statistics to show that African Americans are more 
likely to suffer discrimination but failed to provide 
the Court with a specific policy which shows that the 
Defendants created a disparate impact preventing 
access to housing. The Court held that “a disparate-
impact claim that relies on a statistical disparity must 
fail if the plaintiff cannot point to a defendant’s policy 
or policies causing that disparity. A robust causality 
requirement ensures that racial imbalance does not, 
without more, establish a prima facie case of disparate 
impact and thus protects defendants from being held 
liable for racial disparities they did not create.” In this 
case the Plaintiff only asserted a generalized claim of 
discrimination without a reference to a specific policy. 
The Plaintiff “failed to demonstrate a robust causal 
connection between the alleged policy or practice and 
the perceived adverse discriminatory effect.”

The Court also assumed, arguendo, that even if 
Defendants had a blanket policy of rejecting applicants 
with felony convictions without regard to remoteness 
in time, the Plaintiff failed to demonstrate a “robust” 
causal connection between the policy and the alleged 

adverse effect. The Court opined that a policy of 
excluding convicted felons from renting did not cause 
the historical disproportion of African Americans 
convicted of felony offenses. Furthermore, the Court 
noted that such a policy would not be devoid of a 
legitimate rationale, since “it is obviously pertinent to 
maintaining a crime-free environment.” As a result, the 
Court could not find a “plausible claim,” and dismissed 
Plaintiff’s claims under the FHA.

The Court further stated that Plaintiff failed to “state 
a claim” to illustrate how the Defendants violated the 
FCRA. Plaintiff does not assert that his credit report 
was obtained without his consent nor does he reference 
a specific policy by Defendants which denied him 
access to housing. When this case was referred to the 
Magistrate, the Plaintiff received another opportunity 
by the Magistrate to provide additional evidence in a 
questionnaire to support his position, but Plaintiff only 
asserted that Defendants “[d]isseminat[ed] inaccurate 
reports over the Internet to its contractors, and 
others, regarding [his] credit or background.” Plaintiff’s 
statement and assertions in his pleadings and the 
follow up questionnaire did not provide the Court insight 
on how the Defendants discriminated against the 
Plaintiff by using his credit report. The Court could not 
find a claim and dismissed this matter stating that the 
Plaintiff is required to “raise [his] right to relief above the 
speculative level” and to present more than “a naked 
assertion devoid of further factual enhancement.”
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during TMD’s Camp Mabry Disability Awareness Month 
observance. During this event, Hill provided information 
to TMD personnel and family members about 
CRD’s EEO and Fair Housing compliance, complaint 
procedures, training, investigation, and mediation 
programs that aim to reduce employment and housing 
discrimination within the state. In addition, Morrow, 
a TWC VRS Specialist, provided valuable information 
about rehabilitative services offered to adults with 
disabilities to overcome substantial employment 
barriers or obtain, retain, and advance in employment.

During the 2018 American Planning Association 
Conference, held in Galveston, TX by the Texas Chapter 
in October, Hill staffed CRD’s information booth and 
partnered with Michael Lyttle of the Texas Department 
of Housing and Community Affairs (TDHCA) as a  
co-presenter to discuss fair housing considerations for 
state and local land use/zoning and TDHCA housing 
programs. 

Recently, Hill represented CRD at the 22nd Annual 
Texas Workforce Conference. During the conference, 
Hill staffed CRD’s information booth to spread EEO 
and fair housing awareness throughout the agency, 
to Workforce Solutions representatives and other 
workforce stakeholders.

For more information about inviting CRD to an upcoming 
event, please contact CRD at (888) 452-4778 or by 
email at CRDTraining@twc.state.tx.us.

Fair Housing Computer Based Training

CRD offers a Fair Housing Overview Computer-
Based Training (CBT) module for housing providers, 

consumers, realtors, and lenders. This CBT enables 
participants to learn about fair housing at their own 
pace and location, using personal computers.  
The course is available and free of charge. For  
registration information, send an e-mail to  
crdtraining@twc.state.tx.us.

Fair Housing Instructor-Led Training

CRD representatives are available on a limited  
basis at low to no cost to make presentations and 
participate in meetings with housing consumers and 
housing providers, and their representative groups,  
as well as community organizations and other  
members of the public. For more information,  
contact CRD at (888) 452-4778 or by email at 
CRDTraining@twc.state.tx.us.

Upcoming Fair Housing Events in Texas

January 25, 2019 (Houston, Texas)
Texas Business Conference at the Hyatt  
Regency Houston. For more information, go to  
http://www.twc.state.tx.us/texas-business-conferences.

January 30, 2019 (Fort Hood, Texas)
CRD Introduction to Fair Housing presentation to  
Fort Hood Warrior Transition Unit

CRD Attends HUD Training

Several CRD housing investigators attended very 
informative HUD training in the DC Metropolitan Area 
during the last week of November 2018.

Photo courtesy of CRD
Pictured above at HUD Training Conference l-r: Marcus Elliott, HUD Asst. 
Secretary Anna Maria Farias, Corie McDonald. Photo courtesy of CRD.
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