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 1 

LEGISLATIVE RECOMMENDATION 2 

EXCEPTION TO DEFINITION OF EMPLOYMENT FOR CERTAIN 3 

ENTREPRENEURS AND FEDERAL CONFORMITY 4 

 5 

Program Affected: 6 

Unemployment Insurance 7 

 8 

Title: 9 

Exception to Definition of Employment for Certain Entrepreneurs and Federal 10 

Conformity 11 

 12 

Recommendation:  13 

Add a new Texas Labor Code Section 201.0651 to exclude from the 14 

definition of "employment" certain owners of corporate entities who perform 15 

services for compensation for the entities they own. 16 

 17 

Rationale:   18 

The Texas Labor Code already excludes sole proprietors and other self-19 

employed individuals from coverage under the Texas Unemployment 20 

Compensation Act (see Section 201.011(11) of the Act, which defines 21 

"employing unit" as "a person who ... has employed an individual to perform 22 

services for the person in this state.", and Section 2.2.6.1 of the TWC Tax 23 

Manual, which excludes payments made to a partner in a partnership from 24 

the definition of "wages" from employment).  However, owners of corporate 25 

entities who perform personal services for compensation are considered to 26 

be employees of their respective entities, rather than self-employed. 27 

Some entrepreneurs who establish their own corporations, LLCs, or 28 

professional entities feel that treating them as employees of their corporate 29 

entities and requiring their companies to pay taxes on their earnings is 30 

unjust and illogical, either because they would never intend to collect 31 

unemployment benefits based on their earnings from their own companies, 32 

or because they consider themselves to be just as self-employed as those 33 
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entrepreneurs whose sole proprietorships or partnerships do not have a 1 

corporate structure. 2 

 3 

To address those concerns, the TUCA could be amended to exclude certain 4 

business owners who make an appropriate election from the definition of 5 

covered employees.  Such a change could be made by adding a new section 6 

to the Labor Code: 7 

Sec. 201.0651.  SERVICE BY CERTAIN OWNERS OF BUSINESSES.  In this 8 

subtitle, "employment" does not include: 9 

(a)  service of a sole, majority, or controlling shareholder of a corporation 10 

in the employ of the corporation, if the shareholder makes an election under 11 

subsection (d) to not report compensation from the corporation as wages 12 

from employment; or 13 

(b)  service of a member of a limited liability company in the employ of 14 

such company, if the member owns a majority or controlling share of the 15 

company and makes an election under subsection (d) to not report 16 

compensation from the company as wages from employment; or 17 

(c)  service of a sole, majority, or controlling owner of a professional 18 

entity, as defined in Chapter 301 of the Business Organizations Code, in the 19 

employ of such entity, if the owner makes an election under subsection (d) 20 

to not report compensation from the entity as wages from employment. 21 

(d)  An individual covered under subsections (a), (b), or (c) of this section 22 

may elect, for a period of not less than two calendar years, to exclude the 23 

individual's compensation from an employing unit covered in subsections 24 

(a), (b), or (c) from the definition of "wages" under Section 201.081 of the 25 

Act. 26 

 27 

Fiscal Impact: 28 

Administrative Cost:   29 

There are no administrative costs to implement this proposal, other than 30 

minimal training costs to familiarize staff with the amended statute, and the 31 

time it would take for staff to develop new wage reporting forms.  32 

Administrative cost savings would be likely as a result of having fewer 33 

records to track and maintain. 34 
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Technology Cost:   1 

The additional technology costs to implement this proposal would be 2 

minimal, since they would be limited to the cost of creating new codes for 3 

the new type of exemption category. 4 

Unemployment Compensation Trust Fund:   5 

(To be determined after consultation with the UI Division) Implementation 6 

would be revenue-neutral, since the reduction in UI taxes currently paid on 7 

the wages of owners of corporate entities would be offset by a reduction in 8 

UI benefits paid out based on such wages.  In addition, the number of 9 

business owners who would potentially qualify for such an exemption would 10 

be quite limited (primarily, sole shareholders of closely-held corporations 11 

and managing or major share-owning members of limited liability 12 

companies). 13 

Federal Conformity: 14 

The potential issue of conformity with federal law will need to be analyzed by 15 

staff.  The primary questions would be whether FUTA or the Social Security 16 

Act allows such an exemption from the definition of employment, and 17 

whether there is a provision in the Internal Revenue Code that would 18 

exempt the compensation of certain shareholders and other owners of 19 

corporate entities from the definition of "wages" in such a way as to 20 

overcome any potential compliance issues under FUTA or SSA. 21 

 22 

Contact Person: 23 

Ruth R. Hughs, Chair and Commissioner Representing Employers  24 
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LEGISLATIVE RECOMMENDATION 1 

OVERPAYMENT RECOVERY 2 

 3 

Program Affected: 4 

Unemployment Insurance 5 

 6 

Title: 7 

Improved Overpayment Recovery 8 

 9 

Recommendation:  10 

Amend Texas Labor Code Section 214.002 to enable recovery of all 11 

overpayments of unemployment benefits. 12 

 13 

Rationale:   14 

Texas case law currently prohibits the Commission from collecting 15 

Unemployment Insurance overpayments caused by Commission error.  In 16 

Martinez v. TEC, 570 S.W. 2d 28 (Tex. Civ. App. - Corpus Christi 1978, no 17 

writ), the Court of Civil Appeals held that where an overpayment was caused 18 

solely by a Commission error (wage credits for another worker were included 19 

in the claimant's wage credit calculations) the overpayment was not 20 

collectible under Section 214.002 of the Texas Labor Code because there 21 

was no nondisclosure or misrepresentation by the claimant or by another.  22 

Whether there was no nondisclosure or misrepresentation by the claimant or 23 

another, the claimant receives benefits that he or she is not entitled to. 24 

Maintaining this status quo is wrong for various reasons.  First, the law in 25 

general disfavors allowing the retention of an undeserved windfall at the 26 

expense of others (in this case, employers who must make up the loss to the 27 

UI trust fund in the form of higher taxes).  Second, the current practice is 28 

fundamentally unfair because it allows some claimants to keep undeserved 29 

benefits, while others with an equal or greater need for money do not get to 30 

keep overpaid benefits due simply to the fact that TWC did not make a 31 

mistake in their favor.  Third, the current practice hits reimbursing 32 

employers especially hard, since non-profit reimbursing employers must 33 
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reimburse the benefits paid out wrongfully, even though an unbudgeted and 1 

undeserved charge like that severely impacts an average non-profit entity 2 

that is usually strapped for funds, and reimbursing public employers must 3 

reimburse such wrongfully-paid and wrongfully-retained benefits out of 4 

scarce public money that will have to be recouped through higher taxes on 5 

citizens.  Finally, requiring claimants to repay money they should never have 6 

received in the first place is not a financial injustice, since the overpayment 7 

effectively represents a no-interest loan for an indefinite period of time, and 8 

no strenuous collection activities are ever used to recover non-fraud 9 

overpayments. 10 

Under federal law, states must recover certain overpayments of 11 

unemployment benefits from current benefit payments. However, federal law 12 

does not require repayment of all overpayments; waivers of overpayments 13 

are allowed under certain circumstances, and other types of overpayments 14 

are considered uncollectible based on the above case.  Texas law should be 15 

changed to reflect that new focus on overpayment recovery and should not 16 

allow any exceptions to the recovery of overpayments. 17 

 18 

Fiscal Impact: 19 

Administrative Cost:  20 

There are no significant administrative costs to implement this proposal. 21 

Technology Cost: 22 

There are no significant technology costs to implement this proposal. 23 

Unemployment Compensation Trust Fund:  24 

Implementation would result in potential savings to the Trust Fund of 25 

approximately $753,015 during the next five state fiscal years.  The savings 26 

to the Trust Fund is calculated by assuming an average $150,603 per year of 27 

regular benefits (an average of 2009-2011’s waived overpayments for 28 

regular benefits which would otherwise be recoverable).  Using the annual 29 

average, a five-year projection ($150,603 per year) is estimated as the total 30 

gain to the Trust Fund. 31 

RID and UI Policy Analysis 32 
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An impact to the Unemployment Compensation Trust Fund cannot be 1 

determined for this proposal; however, staff estimates potential savings to 2 

be minimal. 3 

The unemployment benefits system does not code overpayments as 4 

‘Commission error.’ Likewise, the benefits system does not flag decisions 5 

and determinations that result in overpayments where the sole reason for 6 

the ultimate disqualification or ineligibility is ‘Commission error.’  As such, 7 

there is not a way to accurately identify these types of overpayments. 8 

Currently, waivers of Commission-error overpayments, as required by 9 

Martinez, are addressed on a case-by-case basis by two staff members in UI 10 

Support Services.  Cases where the overpayment are caused solely by 11 

Commission error are generally identified by TeleCenter or State office staff 12 

who request that the circumstances be reviewed to determine if the 13 

overpayment must be waived.  This occurs when either the claimant 14 

complains to TWC or staff happen upon the error.  An Appeals hearing officer 15 

may also notify UI Support Services that a case involves an overpayment 16 

caused solely by Commission error. 17 

UI Support Services staff carefully scrutinize the case to determine whether 18 

the overpayment was indeed caused by Commission error alone.  Particular 19 

attention is paid to cases involving reimbursing employers for the reasons 20 

cited in the Commissioner’s analysis above.  When the facts of the case 21 

clearly demonstrate that the overpayment was attributable to Commission 22 

error, the overpayment is waived pursuant to Martinez. 23 

In the 38 years since the Martinez decision was rendered, technology 24 

systems have significantly reduced the opportunity for Commission-only 25 

errors to occur.  Based on anecdotal evidence from staff processing such 26 

cases, Commission-error overpayments are rare. 27 

 28 

Contact Person: 29 

Ruth R. Hughs, Chair and Commissioner Representing Employers  30 
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LEGISLATIVE RECOMMENDATION 1 

CLARIFICATION OF TEXAS PAYDAY LAW DEDUCTION PROVISIONS 2 

 3 

Program Affected: 4 

Labor Law 5 

 6 

Title: 7 

Clarification of Texas Payday Law Deduction Provisions 8 

 9 

Recommendation:  10 

Texas law defining which deductions are legal from an employee’s wages 11 

should be amended to clarify two particular items:   12 

1) that a deduction that is legal under U.S. Department of Labor (DOL) 13 

guidelines or Texas or federal court decisions is one that is authorized 14 

by law under Chapter 61 of the Texas Labor Code; and  15 

2) that "authorized to make under state or federal law" means "required 16 

or specifically authorized" under a Texas or federal law, as defined in 17 

the amended definition of "state or federal law." 18 

 19 

Rationale:   20 

Under Labor Code Section 61.018, there are three categories of legal 21 

deductions from wages:  22 

(1) deductions ordered by a court; 23 

(2) deductions authorized by a state or federal law; and  24 

(3) deductions made for a lawful purpose and authorized by the employee 25 

in writing.   26 

Commission Rule 821.28 provides that “[s]tate or federal law includes 27 

statutes and codes enacted by Congress or the Texas Legislature, rules 28 

promulgated by a Texas or federal agency, and regulations promulgated by 29 

a Texas or federal agency.”  There are several types of deductions allowed 30 

under U.S. DOL guidelines and court decisions that are not in the form of 31 
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statutes or regulations.  Rather, they are found in DOL administrative 1 

opinion letters, DOL’s Field Operations Handbook, and decisions of federal 2 

courts regarding the FLSA.  The first part of this proposal would add a 3 

definition to Section 61.001 to clarify that the term “state or federal law” 4 

includes any regulations, rules, administrative interpretations, or formal 5 

opinions of the U.S. Department of Labor, the Commission, and decisions of 6 

courts of competent jurisdiction regarding relevant provisions of Texas and 7 

federal wage and hour laws. 8 

The second part of this proposal would amend Section 61.018(2) of the 9 

Labor Code.  The current wording is ambiguous, since as a practical matter, 10 

"authorized to do so under state or federal law" has been interpreted as 11 

"required to make under the law", but under TWC's enforcement policy, it 12 

also includes deductions that are authorized under one specific DOL 13 

regulation dealing with deductions from an exempt employee's salary, and 14 

deductions authorized by two specific Texas statutes governing 15 

administrative fees for handling certain garnishments.  However, the same 16 

policy does not apply to other deductions specifically authorized under DOL 17 

regulations, such as deductions for voluntary wage assignments and union 18 

dues, to name just two.   19 

The ambiguity also manifests itself in the fact that a deduction that the 20 

employer is authorized to make under state or federal law is also one that is 21 

made for a lawful purpose, and reasonable employers can have confusion 22 

over which legally-authorized / lawful deductions need written authorization 23 

from employees, and which do not.  This ambiguity could be alleviated by a 24 

simple revision to the section dealing with deductions authorized by state or 25 

federal law.  Instead of the current wording "is authorized to do so by state 26 

or federal law;", the new language could be "is required or specifically 27 

authorized to do so by a state or federal law, as defined in Section 61.001;". 28 

This clarification would benefit both employers and employees by simplifying 29 

compliance with the law, through incorporation of well-known federal 30 

standards into the Texas statute, and will help ensure that all deductions 31 

from pay are legal. 32 

 33 

Fiscal Impact:  34 

There are no administrative and technology costs to implement this 35 

proposal. 36 
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 1 

This amendment expands the guidance TWC can utilize during a payday 2 

wage claim investigation; it will not increase the number of wage claims 3 

received.  In addition, it would be reasonable for expect the administrative 4 

burden on TWC’s Labor Law Department to ease to some extent, since Labor 5 

Law investigators are already well-versed in applying FLSA standards to 6 

Texas Payday Law cases and will not have a significant learning curve in 7 

applying a revision of this nature. 8 

 9 

Contact Person: 10 

Ruth R. Hughs, Chair and Commissioner Representing Employers  11 
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LEGISLATIVE RECOMMENDATION 1 

RECOGNITION OF CERTAIN PAYROLLING SITUATIONS 2 

 3 

Program Affected: 4 

Unemployment Insurance 5 

 6 

Title: 7 

Recognition of Certain Payrolling Situations 8 

 9 

Recommendation:  10 

Amend Texas Labor Code Section 201.001(11) to include within the 11 

definition of "employing unit" a provider of services described in Section 12 

91.001(14)(C) of the Labor Code. 13 

 14 

Rationale:   15 

TWC has long disallowed the practice known as "payrolling", in which an 16 

entity that is not a licensed professional employer organization (PEO) reports 17 

the wages of employees working for other employers under its own 18 

employer account number.  There are two main types of payrolling, 19 

"traditional" and "common paymaster", both of which are disallowed under 20 

current TWC practice.  In the traditional payrolling situation, a client 21 

company may attempt to avoid the unemployment tax obligations of an 22 

employer by assigning its employees to an outside entity known as a 23 

payrolling company for payroll purposes only - the payrolling company, 24 

though, does not act as an employer in any other way. Texas considers such 25 

workers to be employed by the clients, not by the payrolling entity.  The 26 

other type of payrolling involves "common paymaster" situations, in which 27 

separate, related companies establish a new entity, or designate one entity 28 

from among the group, for the purpose of handling personnel and payroll 29 

matters for the members of that group, or else allow one of the members of 30 

the group to handle payroll matters for the rest of the group's members, 31 

either for an administrative fee or as a matter of convenience. 32 

 33 
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Since the federal unemployment tax law does not prohibit payrolling, and in 1 

light of the benefit and convenience that the second type of payrolling can 2 

bring to a group of related companies, it is time to consider a change in the 3 

Texas law that would recognize the second type of payrolling in Texas.  4 

Florida, Georgia, Indiana, Iowa, Maine, Mississippi, North Carolina, and 5 

Tennessee all have statutes adopting the federal law as expressed in 26 6 

U.S.C. § 3306(p); of those states, the Mississippi and Tennessee statutes 7 

track the FUTA language almost word for word.  Such a change could be 8 

made by adding new language to the following two sections of the Labor 9 

Code: 10 

At the end of the current definition of "employing unit" in Section 11 

201.001(11) of the Act, add the following language:  ", including a common 12 

paymaster as defined in Section 201.021(f)." 13 

Add a new subsection to the end of Section 201.021, as follows: 14 

"Sec. 201.021.  GENERAL DEFINITION OF EMPLOYER. 15 

(f) Common Paymaster.  For purposes of this subtitle, if two (2) or more 16 

related corporations concurrently employ the same individual and 17 

compensate the individual through a common paymaster that is one of the 18 

corporations, each corporation shall be considered to have paid as 19 

remuneration to the individual only the amounts actually disbursed by it to 20 

the individual and shall not be considered to have paid as remuneration to 21 

the individual amounts actually disbursed to the individual by another of the 22 

corporations." 23 

 24 

Fiscal Impact: 25 

Administrative Cost:   26 

There are no administrative costs to implement this proposal, other than 27 

minimal training costs to familiarize staff with the amended statute, and the 28 

time it would take for staff to transfer client compensation history from client 29 

accounts to payrolling company accounts for any situation in which a 30 

transfer of compensation experience would be in order.  Administrative cost 31 

savings would be likely as a result of having fewer employer tax accounts to 32 

track and maintain. 33 

Technology Cost:   34 

IT costs are attributed to the following: 35 
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The UI Tax Service (UTS) application would need to be modified to update 1 

the codes tables with the new subject section. 2 

The UI Tax Response (UTR) would need to be modified by 22 copybooks 3 

would need to be reviewed and may need to be altered to define and accept 4 

the new subject section. 5 

There are 12 CICS programs that reference the subject section.  Depending 6 

upon the new rules, changes may need to be made to the on-line programs. 7 

Batch - 34 programs use some form of subject section.  Changes would be 8 

needed to make the new subject section valid and determine what response 9 

a newly created or acquisitioned payrolling account would receive. 10 

Unemployment Compensation Trust Fund:   11 

Implementation would be revenue-neutral, since wages would continue to be 12 

reported and appropriate UI taxes paid thereon. 13 

 14 

Contact Person: 15 

Ruth R. Hughs, Chair and Commissioner Representing Employers  16 
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Julian Alvarez, Commissioner Representing Labor  1 
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LEGISLATIVE RECOMMENDATION 1 

EARNINGS STATEMENT REQUIREMENT CLARIFICATION 2 

 3 

Program Affected: 4 

Labor Law 5 

 6 

Title: 7 

Earnings Statement 8 

 9 

Recommendation: 10 

Move Section 62.003 of the Texas Labor Code from Chapter 62 to Chapter 11 

61.  12 

 13 

Rationale: 14 

Currently, Section 62.003 of the Texas Labor Code requires employers to 15 

provide employees with an earnings statement at the end of each pay 16 

period. It states as follows: 17 

Sec. 62.003.  EARNINGS STATEMENT  18 

At the end of each pay period, an employer shall give each employee a 19 

written earnings statement covering the pay period. 20 

An earnings statement must be signed by the employer or the employer's 21 

agent and must show: 22 

the name of the employee; 23 

the rate of pay; 24 

the total amount of pay earned by the employee during the pay period; 25 

any deduction made from the employee's pay and the purpose of the 26 

deduction; 27 

the amount of pay after all deductions are made; and 28 

the total number of: 29 
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hours worked by the employee if the employee's pay is computed by 1 

the hour; or 2 

units produced by the employee during the pay period if the 3 

employee's pay is computed on a piece rate 4 

An earnings statement may be in any form determined by the employer.  5 

The information required by Subsection (b) may be stated on a check 6 

voucher or bank draft given to an employee for the employee's wages. 7 

In this section, "pay period" means the period that an employee works for 8 

which salary or wages are regularly paid under the employee's employment 9 

agreement. 10 

However, as Section 62.003 is in Chapter 62, some have interpreted this 11 

Section in conjunction with Section 62.151 which states: 12 

Sec. 62.151.  PERSON COVERED BY FEDERAL ACT.  This chapter and a 13 

municipal ordinance or charter provision governing wages in private 14 

employment, other than wages under a public contract, do not apply to a 15 

person covered by the Fair Labor Standards Act of 1938. 16 

Under this interpretation, the practical effect is that an employer would only 17 

be required to provide an earnings statement to an employee when that 18 

employee is not covered by the FLSA.  19 

We do not believe the Legislature only intended for employees not covered 20 

by the FLSA to be guaranteed an earnings statement. Furthermore, it is our 21 

position that hardworking Texans have the right to know the amount of 22 

wages they have been paid, how that amount was calculated, and what 23 

deductions the employer has made.  24 

The recommended revision may also decrease the number of wage claims 25 

filed, thereby reducing the burden on the Labor Law department, as 26 

potential claimants will have a better understanding of their earnings.  27 

Currently, an employee who is not provided with an earnings statement and 28 

questions the amount of their pay, is left with no other remedy than to file a 29 

wage claim for an undetermined amount in order to ascertain whether or not 30 

they have been properly compensated. We believe the recommended action 31 

above to be a more prudent and efficient solution to this problem. 32 

 33 

 34 
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Fiscal Impact: 1 

There is no administrative cost to the agency. 2 

There are no IT costs to the agency as a result of this proposal. 3 

 4 

Contact Person: 5 

Julian Alvarez, Commissioner Representing Labor  6 
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LEGISLATIVE RECOMMENDATION: 1 

ENABLE COMMISSION ADJUDICATION OF EMERGENCY EVACUATION 2 

DISCRIMINATION COMPLAINTS 3 

 4 

Program Affected: 5 

Civil Rights  6 

 7 

Title: 8 

Enable Commission Adjudication of Emergency Evacuation Discrimination 9 

Complaints 10 

 11 

Recommendation: 12 

Add a provision to Chapter 22, Employment Discrimination for Participating 13 

in Emergency Evacuation, that empowers the Civil Rights Division of the 14 

Texas Workforce Commission to adjudicate claims based upon the statute. 15 

 16 

Rationale: 17 

Chapter 22, Employment Discrimination for Participating in Emergency 18 

Evacuation, prohibits employers from discharging or discriminating in any 19 

manner against an individual who participates in a general public evacuation 20 

order.  The current remedy is reinstatement of the employee with back pay, 21 

but employees must file in civil court to obtain such remedy.  The civil court 22 

system provides a poor remedy due to the expense to both parties in filing 23 

fees, the cost of attorneys and the lengthy time periods that it takes to 24 

resolve cases in civil courts.  The Civil Rights Division can adjudicate 25 

emergency evacuation discrimination complaints more efficiently and with 26 

less expense to the parties.  An employee would be able to file with no 27 

expense to the employee, and if an employer wanted to reinstate an 28 

employee upon receiving notice of complaint, it would be able to so without 29 

incurring additional court expenses.  30 

The Uniformed Services Employment and Reemployment Rights Act provides 31 

remedies for members of the state military force who are treated in a 32 

discriminatory manner because of their military training or duty.  Chapter 33 
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437 of the Government Code currently provides for the Civil Rights Division 1 

to adjudicate claims of discrimination based on military training or duty.  The 2 

administrative process outlined in subchapter I of Chapter 437 was used as 3 

a model for the draft language that is attached. 4 

 5 

Fiscal Impact: 6 

 7 

Contact:   8 

Julian Alvarez, Commissioner Representing Labor 9 

10 
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Draft legislation for the changes to Chapter 22 would be as follows: 1 

 2 

Section 22.001.  DEFINITIONS.  In this subchapter: 3 

(1)  "Commission" means the Texas Workforce Commission civil rights 4 

division. 5 

(2)  "Complainant" means an individual who brings an action or 6 

proceeding under this subchapter. 7 

(3)  "Respondent "means the person charged in a complaint filed under 8 

this subchapter. 9 

 10 

Section 22.005.   A violation of this section is an unlawful employment 11 

practice.  A person injured by a violation of this section may file a complaint 12 

with the Texas Workforce Commission civil rights division. 13 

 14 

Section 22.006.  FILING OF COMPLAINT; FORM AND CONTENT; SERVICE.  15 

(a)  A person claiming to be aggrieved by an unlawful employment practice 16 

under Section 22.002 or the person's agent may file a complaint with the 17 

commission. 18 

(b)  The complaint must be in writing. 19 

(c)  The complaint must state: 20 

(1)  that an unlawful employment practice under Section 22.002 has been 21 

committed; 22 

(2)  the facts on which the complaint is based, including the date, place, 23 

and circumstances of the alleged unlawful employment practice; and 24 

(3)  facts sufficient to enable the commission to identify the respondent. 25 

(d)  The commission shall serve the respondent with a copy of the perfected 26 

complaint not later than the 10th day after the date the complaint is filed. 27 

(e)  A complaint may be amended to cure technical defects or omissions, 28 

including a failure to verify the complaint or to clarify and amplify an 29 

allegation made in the complaint. 30 

(f)  An amendment to a complaint alleging additional facts that constitute an 31 

unlawful employment practice under Section 22.002 relating to or arising 32 
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from the subject matter of the original complaint relates back to the date the 1 

complaint was first received by the commission. 2 

 3 

Section 22.007.  INVESTIGATION BY COMMISSION.  The commission shall 4 

investigate a complaint arising under Section 22.002 and determine if there 5 

is reasonable cause to believe that the respondent engaged in an unlawful 6 

employment practice as alleged in the complaint. 7 

 8 

Section 22.008.  LACK OF REASONABLE CAUSE; DISMISSAL OF COMPLAINT.   9 

(a)  If, after investigation, the commission determines that reasonable cause 10 

does not exist to believe that the respondent engaged in an unlawful 11 

employment practice under Section 22.002 as alleged in a complaint, the 12 

commission shall issue a written determination incorporating the finding that 13 

the evidence does not support the complaint and dismissing the complaint.   14 

(b)  The commission shall serve a copy of the determination on the 15 

complainant, the respondent, and other agencies as required by law. 16 

 17 

Section 22.009.  RESOLUTION BY INFORMAL METHODS.   18 

(a)  If a determination of reasonable cause is made, the commission shall 19 

endeavor to eliminate the alleged unlawful employment practice arising 20 

under Section 22.002 by informal methods of conference, conciliation, and 21 

persuasion. 22 

(b)  Without the written consent of the complainant and respondent, the 23 

commission, its executive director, or its other officers or employees may 24 

not disclose to the public information about the efforts in a particular case to 25 

resolve an alleged unlawful employment practice by conference, conciliation, 26 

or persuasion, regardless of whether there is a determination of reasonable 27 

cause. 28 

 29 

Section 22.0010.  NOTICE OF DISMISSAL OR UNRESOLVED COMPLAINT.  If 30 

the commission dismisses a complaint or does not resolve the complaint, the 31 

commission shall inform the complainant of the dismissal or failure to 32 

resolve the complaint in writing by certified mail. 33 

 34 
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Section 22.0011.  TEMPORARY INJUNCTIVE RELIEF.  (a)  If the commission 1 

concludes from a preliminary investigation of an unlawful employment 2 

practice arising under Section 22.002 alleged in a complaint that prompt 3 

judicial action is necessary, the commission shall file a petition seeking 4 

appropriate temporary relief against the respondent pending final 5 

determination of a proceeding under this subchapter. 6 

(b)  The petition shall be filed in a district court in a county in which: 7 

(1)  the alleged unlawful employment practice that is the subject of the 8 

complaint occurred; or 9 

(2)  the respondent resides. 10 

(c)  A court may not issue temporary injunctive relief unless the commission 11 

shows: 12 

(1)  a substantial likelihood of success on the merits; and 13 

(2)  irreparable harm to the complainant in the absence of the 14 

preliminary relief pending final determination on the merits. 15 

 16 

Section 22.0012.  CIVIL ACTION BY COMMISSION.  17 

(a)  The commission may bring a civil action against a respondent if: 18 

(1)  the commission determines that there is reasonable cause to believe 19 

that the respondent engaged in an unlawful employment practice under 20 

Section 22.002; and 21 

(2)  the commission's efforts to resolve the discriminatory practice to the 22 

satisfaction of the complainant and respondent through informal methods 23 

have been unsuccessful. 24 

(b)  The complainant may intervene in a civil action brought by the 25 

commission. 26 

 27 

Section 22.0013.  NOTICE OF COMPLAINANT'S RIGHT TO FILE CIVIL 28 

ACTION.   29 

(a)  A complainant who receives notice under Section 22.002 that the 30 

complaint is dismissed or not resolved is entitled to request from the 31 

commission a written notice of the complainant's right to file a civil action. 32 

(b)  The complainant must request the notice in writing. 33 
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(c)  The executive director of the commission may issue the notice. 1 

(d)  Failure of the executive director of the commission to issue the notice of 2 

a complainant's right to file a civil action does not affect the complainant's 3 

right under this subchapter to bring a civil action against the respondent. 4 

 5 

Section 22.0014.  CIVIL ACTION BY COMPLAINANT.  Within 60 days after 6 

the date a notice of the right to file a civil action is received, the complainant 7 

may bring a civil action against the respondent. 8 

 9 

Section 22.0015.  COMMISSION'S INTERVENTION IN CIVIL ACTION BY 10 

COMPLAINANT.  After receipt of a timely application, a court may permit the 11 

commission to intervene in a civil action filed under Section 22.002 if: 12 

(1)  the commission certifies that the case is of general public 13 

importance; and 14 

(2)  before commencement of the action, the commission issued a 15 

determination of reasonable cause to believe that Section 22.002 was 16 

violated. 17 

 18 

Section 22.0016.  COMPELLED COMPLIANCE.  If an employer fails to comply 19 

with a court order issued under this subchapter, a party to the action or the 20 

commission, on the written request of a person aggrieved by the failure, 21 

may commence proceedings to compel compliance with the order. 22 

 23 

Section 22.0017.  TRIAL DE NOVO.   24 

(a)  A judicial proceeding under this subchapter is by trial de novo. 25 

(b)  A commission finding, recommendation, determination, or other action 26 

is not binding on a court.  27 
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LEGISLATIVE RECOMMENDATION: 1 

MISCLASSIFICATION 2 

 3 

Program Affected:   4 

Unemployment Insurance 5 

  6 

Title: 7 

Misclassification 8 

 9 

Recommendation: 10 

1. Amend Texas Labor Code Section 201.041 to expressly stipulate a 11 

presumption of employment and to reiterate that the misclassification 12 

of workers is a violation of the Texas Unemployment Compensation 13 

Act.   14 

2. Assess a monetary penalty on all employers that misclassify 15 

employees as independent contractors. 16 

3. Misclassification penalties should be deposited in Special 17 

Administration Fund (Section 203.202 Labor Code) for the purposes of 18 

identifying, investigating and preventing worker misclassification.   19 

4. Amend Section 203.202 to add “Notwithstanding subsection b 20 

misclassification penalties collected shall be used for identifying, 21 

investigating and preventing worker misclassification. 22 

 23 

Rationale: 24 

Improperly classifying employees as independent contractors is a 25 

detrimental and rapidly expanding practice. It deprives the UI Trust Fund of 26 

millions of dollars and causes unfair competition for more scrupulous 27 

employers, deprives employees of social security contributions and possible 28 

unemployment benefits, and shifts costs from those responsible for the 29 

misclassification to all other sectors of society. 30 

An employer can lower its operating costs by misclassifying employees as 31 

independent contractors. A rational enforcement scheme would reward 32 
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employers that play by the rules rather than those that ignore the law. A 1 

monetary penalty for misclassification is a vital component of such a system. 2 

The tax burden of those already in compliance would be lessened and unfair 3 

competition would be dis-incentivized.  4 

This proposed legislation would impose a uniform penalty on all employers 5 

that misclassify their workers and those penalties collected deposited into 6 

the Special Administration Fund for use in identifying, investigating and 7 

preventing worker misclassification. 8 

 9 

Fiscal Impact: 10 

No impact to the unemployment compensation fund. Additional penalty 11 

revenue will flow to the Special Administration Fund to finance the cost of 12 

increased enforcement and prevention activities. 13 

 14 

RID-UI Review: 15 

The proposal is similar to the misclassification penalty provisions included in 16 

SB 927 from the 2015 legislative session. As such, staff used the bill as a 17 

guide for determining the impact of this misclassification proposal. 18 

A bill resulting from this proposal would add language to our statute’s 19 

‘definition of employment’ (§201.041 of the Texas Unemployment 20 

Compensation Act (TUCA)) which stipulates that an individual performing 21 

service for wages under a contract for hire is presumed to be in 22 

employment. The presumption can be rebutted if the employer can show to 23 

the satisfaction of the Commission that the service is performed free from 24 

control and direction pursuant to the contract and in actual practice. While 25 

the structure of the current statute has been interpreted to establish a 26 

presumption of employment, this proposal would expressly aver that in law. 27 

Such a bill would also establish a new misclassification penalty against a 28 

person found to have misclassified workers. For purposes of this analysis, 29 

staff is assuming that the amount of the penalty would be $200. 30 

Finally, a bill resulting from this proposal would create a dedicated funding 31 

mechanism within the Special Administration Fund for the purposes of 32 

identifying, investigating, and preventing worker misclassification. 33 

http://www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=84R&Bill=SB927
http://www.statutes.legis.state.tx.us/Docs/LA/htm/LA.201.htm#201.041
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Note:  If the proposal is advanced, staff recommends that enacting 1 

legislation repeal the current misclassification penalty in TUCA §214.008 since 2 

this proposal would assess a penalty for all instances of workers 3 

misclassification found by the Agency. 4 

 5 

Federal Conformity Analysis: 6 

Since the proposal is substantially similar to SB 927, and the US Department 7 

of Labor raised no objection to that bill, staff anticipates no conformity 8 

issues with this proposal. 9 

 10 

Trust Fund Impact 11 

No impact to the unemployment compensation fund. 12 

 13 

Special Administrative Fund Impact (Fund 165) 14 

If enacted, the proposal would generate penalty revenue to the Special 15 

Administrative fund. Staff anticipates a five-year impact of $65,210,805 16 

unless otherwise attached for funds consolidation purposes. 17 

 18 

Methodology: 19 

For calendar years 2016 and 2017, staff determined the total number of 20 

misclassified workers identified by TWC (audits and all other assignments). 21 

The average of the two years was used for projecting penalty revenue for 22 

the five-year period FY2020 – 2024. 23 

For each year in the five-year period, approximately 65,870 misclassified 24 

workers will be identified. Staff assumes that a $200 penalty will be 25 

assessed against each instance of misclassification. Total penalties assessed 26 

would be approximately $13,173,900 per year. Staff assumes a 99 percent 27 

collection rate of penalties assessed, which is $13,042,131 per year for a 28 

five-year total of penalties collected under this provision of $65,210,805. 29 

Table 1 below shows the projected penalty revenue to Fund 165 under this 30 

proposal. 31 

  32 

http://www.statutes.legis.state.tx.us/Docs/LA/htm/LA.214.htm#214.008
http://www.capitol.state.tx.us/BillLookup/Text.aspx?LegSess=84R&Bill=SB927
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 1 

Table 1:  Misclassification Penalties – SFY2020 – SFY2024 

Year 

Misclassified 

Workers 

Found by 

Audit 

Misclassified 

Workers - 

all other 

assignment  

Total 

Misclassified 

Workers 

Found 

Average Misclassified 

Workers found per year 

2016 26,047 39,848 65,895   

2017 23,208 42,636 65,844   

        65,870 

Estimated 

Annual 

income 

Average 

Misclassified 

Workers 

found per 

year 

Penalty per 

Misclassified 

Worker 

Estimated 

Penalty per 

year 

Average Tax Collection 

per year 99%  

2020 65,870 $200 $13,173,900 $13,042,161 

2021 65,870 $200 $13,173,900 $13,042,161 

2022 65,870 $200 $13,173,900 $13,042,161 

2023 65,870 $200 $13,173,900 $13,042,161 

2024 65,870 $200 $13,173,900 $13,042,161 

          

      $65,869,500 $65,210,805 

Source:  TWC Tax Department 

Administrative Cost 2 

Staff anticipates no administrative costs to the Tax Department to 3 

implement the proposal. 4 

IT Cost 5 

One-time IT costs are estimated to be $78,256. It is assumed that these 6 

costs could be absorbed with existing resources. 7 

 8 

Contact:  Julian Alvarez, Commissioner Representing Labor  9 

 10 
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LEGISLATIVE RECOMMENDATION: 1 

WAGE CLAIM FOR REIMBURSEMENTS 2 

 3 

Program Affected: 4 

Labor Law 5 

 6 

Title: 7 

Wage Claim for Reimbursements 8 

 9 

Recommendation: 10 

Provide a method for an employee to file a wage claim to recoup work-11 

related expenses.  12 

 13 

Rationale: 14 

Currently, Commission rules prevent employees from filing a wage claim to 15 

recoup work-related expenses.  When these expenses are necessary to the 16 

work and the employer has agreed to pay these expenses, or has a history 17 

of paying for such expenses, employees should be allowed to file a wage 18 

claim to collect unpaid amounts.  The requirement that there be an 19 

agreement or history of paying the expenses will prevent fraudulent claims 20 

against employers for unknown or large expenses by employees.  Examples 21 

of expenses covered by this recommendation would include mileage and 22 

work-related use of a personal cell phone that an employer has previously 23 

agreed to reimburse.  This objective can be accomplished by amending the 24 

definition of wages found in the Texas Labor Code as follows: 25 

Sec. 61.001.  Definitions: (7) "Wages" means compensation owed by an 26 

employer for: 27 

• labor or services rendered by an employee, whether computed on a 28 

time, task, piece, commission, or other basis; 29 

• vacation pay, holiday pay, sick leave pay, parental leave pay, or 30 

severance pay owed to an employee under a written agreement with 31 

the employer or under a written policy of the employer; and 32 
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• reimbursement for work related expenses as evidenced by the 1 

employer’s prior payment of similar expenses or the employer’s 2 

agreement to pay similar expenses. 3 

 4 

Fiscal Impact: 5 

 6 

Contact Person:   7 

Julian Alvarez, Commissioner Representing Labor  8 
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Civil Rights  1 
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LEGISLATIVE RECOMMENDATION 1 

FAIR HOUSING ACT AMENDMENTS 2 

 3 

Program Affected:   4 

Civil Rights Division 5 

 6 

Title:   7 

Fair Housing Act Amendments 8 

 9 

Recommendation:   10 

Amend Texas Property Code Chapter 301 (Texas Fair Housing Act), by 11 

adding 1) a new Section 301.134 to conform to federal law regarding the 12 

ability to make a referral to the Office of the Attorney General for 13 

representation on a breach of conciliation agreement; 2) language to clarify 14 

the exceptions to the exemptions under Section 301.041 to conform to 15 

federal law; and 3) a new Section 301.028 to conform to federal law to 16 

specify interference, coercion, intimidation, retaliation or harassment as 17 

unlawful acts. 18 

 19 

Rationale:   20 

Conciliation breach referral:  When a housing discrimination complaint is 21 

filed with the CRD, attempting to resolve the issue through conciliation is 22 

always the first step, as required in Ch. 301. Texas Property Code §301.085 23 

states that to the extent feasible, the commission shall engage in conciliation 24 

throughout the investigative process. But the statute is silent as to how the 25 

commission can ensure compliance with the agreement.  26 

Per 24 CFR §103.335, federal law addresses this issue, stating that HUD 27 

may, from time to time, review compliance with the terms of any conciliation 28 

agreement. Whenever HUD has reasonable cause to believe that a 29 

respondent has breached a conciliation agreement, the Assistant Secretary 30 

shall refer the matter to the Attorney General with a recommendation for the 31 

filing of a civil action for the enforcement of the terms of the conciliation 32 

agreement. On the state level, however, CRD lacks specific statutory 33 



33 
 

authority to enforce any conciliation agreement, and has attempted to rely 1 

on the general constitutional authority which grants the OAG the authority to 2 

represent state agencies. The OAG, however, has indicated that general 3 

authority is insufficient. 4 

CRD would propose to amend Section 301 of the Property Code to add 5 

Section 301.134 (in Subchapter G) which deals with enforcement by the 6 

Attorney General. The proposed statutory language would mirror the federal 7 

procedural regulations and read as follows: 8 

Section 301.134 Review of Compliance with Conciliation Agreements CRD 9 

may, from time to time, review compliance with the terms of any conciliation 10 

agreement. Whenever CRD has reasonable cause to believe that a 11 

respondent has breached a conciliation agreement, the Director shall refer 12 

the matter to the Office of the Attorney General with a recommendation for 13 

the filing of a civil action for the enforcement of the terms of the conciliation 14 

agreement. 15 

This issue came to light when CRD made a referral to the OAG for 16 

representation in a matter involving a breach of a conciliation agreement. 17 

The OAG declined to represent CRD, citing lack of jurisdiction—essentially, 18 

they stated that they could find no statutory authority to represent CRD in 19 

this type of matter.  Without OAG representation, TWC cannot enforce the 20 

agreement by way of filing a lawsuit. This statutory amendment would 21 

ensure that material breaches of the conciliation agreements CRD must 22 

pursue are enforceable, thereby ensuring that CRD’s efforts are not wasted 23 

and that the state has the same enforcement authority as provided under 24 

federal law. (TWC attempted to correct this issue during the last legislative 25 

session; however, it died after passing out of committee).  26 

Exceptions to Exemptions:   27 

The federal Fair Housing Act (42 U.S.C. 3601 et seq.) and the Texas Fair 28 

Housing Act provide two exemptions for individual owners from liability.  The 29 

first exemption generally involves someone who does not own more than 30 

three single-family houses at any one time (the “single-family home 31 

exemption).  The second exemption covers someone who has a home with 32 

living quarters occupied (or intended to be) by no more than four families 33 

living independently of each other and the owner actually maintains and 34 

occupies one of them (the “Mrs. Murphy” exemption).  However, there are 35 

exceptions to these exemptions. 36 
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Section 301.041 of the Texas Act states that “(a) Subchapter B does not 1 

apply to [the single-family home and Mrs. Murphy exemptions].”  2 

Subchapter B contains a laundry list of issues, or types of violations, three of 3 

which are clearly exceptions under the federal statute:  a) Section §301.022 4 

Publication, b) §301.026, Residential Real Estate Related Transaction, and c) 5 

§301.027, Brokerage Services. 6 

The U.S. Department of Housing and Urban Development (HUD) researched 7 

why the difference between the federal and state statutes exists.  HUD found 8 

that the state statute was certified by HUD in 1990 after the Tex. Comm’n 9 

on Human Rights (TCHR) passed emergency rules containing remedial 10 

language to clarify the existence of the above exceptions.  After the daily 11 

operations of TCHR were transferred to TWC, the rules were re-codified in 12 

2005, but the remedial language was not included. 13 

HUD sent CRD a letter dated January 24, 2018 stating that “Texas’ single-14 

family home and Mrs. Murphy exemptions reduce the coverage of the law as 15 

compared to the [federal] Act.”  HUD asserted that corrective action was 16 

required:  a) CRD cannot handle cases where the respondent would be 17 

exempt under Texas law, but not the federal law; and b) if HUD’s concerns 18 

about the state statute are not satisfactorily resolved at the time of the next 19 

recertification (2022), the limitation in referrals will be memorialized in an 20 

addendum to the Memorandum of Understanding (MOU) between TWC and 21 

HUD.  Subsequently, HUD sent a letter dated September 21, 2018 following 22 

the 2017-2018 performance assessment review with a “finding” that CRD 23 

was out of compliance with the performance standard under 24 CFR 24 

§115.206(e)(9), due to this substantial equivalence issue.  HUD asserted 25 

that CRD must remedy the deficiency by February 29, 2019, and reiterated 26 

that if the concerns were not resolved by the next recertification, the 27 

limitation in referrals would be memorialized in the next addendum to the 28 

MOU. 29 

Interference, Coercion, Intimidation, Retaliation or Harassment:  The federal 30 

Act makes it “unlawful to coerce, intimidate, threaten, or interfere with any 31 

person in the exercise” of their fair housing rights. (42 U.S.C. 3617; Act Sec. 32 

818).  The state Act does not have a similar provision.  However, the CRD 33 

Rules at 40 Tex. Adm. Code §819.136 contain those prohibitions, along with 34 

retaliation and harassment, which substantially mirrors the federal 35 

regulations at 24 CFR §100.400 and §100.600.  A respondent could argue 36 

that no state statutory prohibition against such conduct exists, so there is no 37 
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regulatory basis for promulgation of Rule 819.136; and as a result, a 1 

respondent cannot be held liable on those grounds.  Adding a statutory 2 

provision to Chapter 301 would remediate the issue. 3 

 4 

Fiscal Impact:   5 

CRD does not anticipate any fiscal impact by implementing these 6 

amendments. 7 

 8 

Contact:   9 

Lowell A. Keig, CRD and Corra Dunigan, OGC  10 
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External Relations  1 
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LEGISLATIVE RECOMMENDATION 1 

CONSOLIDATION OF ANNUAL REPORTING REQUIREMENTS 2 

 3 

Program Affected:   4 

External Relations, Trade Adjustment Assistance, Texas Career Opportunity 5 

Grant Program, College Credit for Heroes, Skills Development Fund, Civil 6 

Rights Division 7 

 8 

Title:   9 

Consolidation of TWC Annual Reporting Requirements for Reports to the 10 

Governor and Texas Legislature.  11 

 12 

Recommendation:   13 

Amend the Texas Labor Code to consolidate annual reporting requirements 14 

for TWC into the agency’s required Annual Report to reduce the number of 15 

individual annual reports TWC must compile and submit to the Governor and 16 

Texas Legislature each year while maintain the provision of information 17 

required by these reporting requirements.  18 

 19 

Rationale:   20 

As TWC has grown as an agency, the Texas Legislature has enacted annual 21 

reporting requirements for TWC and for specific programs and functions of 22 

the agency to be provided to the Governor and Texas Legislature each year.  23 

As the number of these reports has grown, the agency is compiling an 24 

increasing number of annual reports each year with varying due dates.  25 

Consolidating these reporting requirements into the agency’s existing Annual 26 

Report will allow the agency to provide the same information to the 27 

Governor and Legislature that is currently required, in one singular report 28 

each year and free up staff resources without reports being due and varying 29 

times across each year.  30 

TWC is required to submit the following reports each year to the Governor 31 

and Texas Legislature: 32 
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1. TWC Annual Report (TX Labor Code Section 301.065(a) and 1 

301.065(b) 2 

2. Federal Trade Adjustment Assistance Annual Report (TX Labor Code 3 

Section 302.007) 4 

3. Texas Career Opportunity Grant Program Annual Report (TX Labor 5 

Code Section 305.029) 6 

4. College Credit for Heroes Annual Report (TX Labor Code Section 7 

302.0031) 8 

5. Skills Development Fund Annual Report (TX Labor Code Section 9 

303.006) 10 

6. Texas Workforce Commission Civil Rights Division Analysis of State 11 

Agency Discrimination Complaints; Key Findings and Trends from 12 

Policies and Procedure Reviews (TX Labor Code Section 307.157 and 13 

Section 21.453) 14 

7. Purchasing from People with Disabilities Annual Report (TX 15 

Government Code Section 122.022) 16 

 17 

Fiscal Impact:   18 

Staff anticipates no fiscal impact from this proposal as all of the reporting 19 

requirements being consolidated are currently required.  20 

 21 

Contact:   22 

Tom McCarty  23 
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Regulatory Integrity Division  1 
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LEGISLATIVE RECOMMENDATION 1 

CHAPTER 61 JUDICIAL REVIEW REMAND PROVISION 2 

 3 

Program Affected: 4 

Labor Law – Texas Payday Law 5 

 6 

Title: 7 

Chapter 61 Judicial Review Remand Provision 8 

 9 

Recommendation:  10 

Create Texas Labor Code section 61.062(f) which would contain a remand 11 

provision requiring a court to remand a TWC decision rendered under Texas 12 

Labor Code Chapter 61 (Texas Payday Law), which is on judicial review, 13 

back to TWC for further proceedings. The remand provision would be limited 14 

to situations in which the substantial evidence standard is not applicable 15 

because TWC has not addressed the merits of the claim. Therefore, this 16 

provision would not be available if TWC has issued a decision on the merits 17 

and any point in the process.  18 

 19 

Rationale:  20 

Under Tex.-Fin, Inc. v. Ducharne, 492 S.W.3d 430, 446-47 (Tex. App.—21 

Houston [14th Dist.] 2016), a court is prohibited from remanding a case to 22 

TWC for further proceedings because no provision in the Texas Payday Law 23 

allows for it. This creates an issue in certain situations unique to the Texas 24 

Payday Law.   25 

In some cases, TWC may issue a decision determining it lacks jurisdiction to 26 

adjudicate the merits of the wage claim. For example, this occurs in 27 

situations involving independent contractors, arbitration agreements, 28 

collective bargaining agreements, and wages claimed outside the 180-day 29 

period. This becomes problematic if at all stages of the process (PWDO, 30 

WCAT, WCCA) determines it lacks jurisdiction for one of these reasons. Upon 31 

judicial review, if the court were to find that TWC did have jurisdiction, there 32 

would be no merits decision for the court to review.   33 
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Judicial review of a TWC Payday decision is under “trial de novo with the 1 

substantial evidence rule being the standard of review.”  Tex. Lab. Code 2 

Ann. § 61.062(e). Under the substantial evidence standard, the reviewing 3 

court only determines whether substantial evidence supports an agency’s 4 

decision. Fire Dep’t of City of Fort Worth v. City of Fort Worth, 217 S.W.2d 5 

664, 666 (Tex. 1949). Substantial evidence exists if “more than a mere 6 

scintilla of evidence supports the agency’s decision.” Olivarez v. Aluminum 7 

Corp. of Am., 693 S.W.2d 931, 932 (Tex. 1985). Under the situation 8 

mentioned above, if TWC never issued a decision on the merits, then the 9 

court would be unable to determine if its decision was supported by 10 

substantial evidence. In this limited situation, it would be proper for a court 11 

to remand the case to TWC as TWC would be best equipped to make a 12 

determination on the merits. 13 

This statutory amendment is necessary in order to fully effectuate the intent 14 

of the Texas Payday Law, which is for TWC to investigate and reach a 15 

determination of wages owed to an employee. TWC’s decision is ultimately 16 

subject to judicial review under the substantial evidence de novo standard, 17 

however, by selecting this standard, the legislature realized that TWC is in 18 

the best position to reach this determination. Therefore, in the limited cases 19 

where a court determines TWC has jurisdiction over a claim, TWC would still 20 

be in the best position to conduct fact finding and reach a decision on the 21 

issue of wages owed. Additionally, this could potentially be a cost savings for 22 

the parties and preserve judicial resources by allowing TWC to adjudicate 23 

the merits through its normal process.  24 

 25 

Fiscal Impact: 26 

Administrative Cost:  27 

There are negligible administrative costs to implement this proposal.  The 28 

number of such cases remanded back to TWC would be limited and could be 29 

handled with existing resources. 30 

Technology Cost:  31 

There are no technology costs to implement this proposal. 32 

 33 

Contact Person: 34 

Paul D. Carmona 35 
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LEGISLATIVE RECOMMENDATION 1 

REDETERMINATION BY EXAMINER 2 

 3 

Program Affected: 4 

Labor Law – Texas Payday Law 5 

 6 

Title: 7 

Redetermination by Examiner 8 

 9 

Recommendation: 10 

Create Texas Labor Code section 61.0521 to provide that if an examiner 11 

discovers an error or discovers additional information not previously 12 

available when the determination was made, the examiner may reconsider 13 

and redetermine the preliminary wage determination order within the period 14 

provided for in Texas Labor Code section 61.054.  15 

 16 

Rationale:  17 

Currently Texas Labor Code section 212.054 allows for an examiner to issue 18 

a redetermination from an unemployment determination if there is an error 19 

or upon the discovery of new information. The examiner has 14 days from 20 

the mailing date of the original determination, up until that determination 21 

becomes final, to issue the redetermination.  22 

No similar provision exists in Chapter 61 of the Texas Labor Code. This 23 

legislation would provide Labor Law investigators with similar authority to 24 

unemployment examiners. It should be noted that while section 212.054 25 

also allows for an examiner to issue a redetermination to correct a clerical or 26 

machine error at any time within the benefit year, this provision would not 27 

be included in the proposed legislation under Chapter 61. There is nothing 28 

analogous to a benefit year under Chapter 61 and Labor Law’s process for 29 

issuing a determination is not automated to the extent an unemployment 30 

determination is, resulting in fewer machine errors. 31 

This statutory amendment is necessary in order to allow for a full and 32 

factually correct wage determination order rendered to the parties when an 33 
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error is made or additional information becomes available before the appeal 1 

deadline. Accurate and fully developed wage determination orders promote 2 

the legislative intent of robust due process proceedings for all parties to a 3 

wage dispute under the Texas Payday Law. 4 

 5 

Fiscal Impact: 6 

Administrative Cost:  7 

Administrative costs would be negligible and could be absorbed by existing 8 

resources. 9 

Technology Cost:  10 

There are no technology costs to implement this proposal. 11 

 12 

Contact Person: 13 

Paul D. Carmona  14 
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LEGISLATIVE RECOMMENDATION 1 

REMOVE UNCONSTITUTIONAL PROVISION OF THE TEXAS PAYDAY LAW 2 

 3 

Program Affected: 4 

Labor Law - Texas Payday Law 5 

 6 

Title: 7 

Remove Unconstitutional Provision of the Texas Payday Law 8 

 9 

Recommendation: 10 

Remove current section 61.063(b) from the Texas Labor Code. Rename 11 

Texas Labor Code section 61.063(c) as section 61.063(b).  12 

 13 

Rationale: 14 

Texas Labor Code section 61.063 states: (a) Not later than the 30th day 15 

after the date a commission order becomes final, the party required to pay 16 

wages or a penalty shall: 17 

(1)  pay the amount to the commission; or 18 

(2)  if the party files a petition for judicial review in a court of 19 

competent jurisdiction contesting the final order, send the amount to 20 

the commission for deposit in an interest-bearing escrow account. 21 

(b)  Unless the party files an affidavit of inability to pay with the clerk 22 

of the court within the period specified in Subsection (a), failure to 23 

send the amount within that period constitutes a waiver of the right to 24 

judicial review. 25 

(c)  If after judicial review it is determined that some or all of the 26 

wages are not owed or the penalty is reduced or is not assessed, the 27 

commission shall remit the appropriate amount to the party assessed 28 

the wage payment or penalty, plus the interest accrued on the 29 

escrowed amount.  Interest under this section shall be paid for the 30 

period beginning on the date the assessed amount is paid to the 31 
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commission and ending on the date the amount is remitted to the 1 

party. 2 

 3 

In Hawk Leasing Co. v. Tex. Workforce Comm’n, 971 S.W.2d 598, 601 (Tex. 4 

App.—Dallas 1998), TWC, then TEC, determined employer Hawk Leasing 5 

owed claimant Jesse Ivory $612 in unpaid wages. Plaintiff Hawk Leasing 6 

then brought suit without depositing the wage claim award with TEC or filing 7 

an affidavit of inability to pay. With its request for judicial review of the TEC 8 

order, Hawk requested a declaratory judgment that sections 9 

61.063(a)(2) and (b) violated the open court's provision of the Texas 10 

Constitution. The trial court determined both sections to be unconstitutional. 11 

Upon appeal, the 5th Court of Appeals held section 61.063(a)(2) to be 12 

constitutional. However, the court affirmed section 61.063(b) to be 13 

unconstitutional because section 61.063(b) unconstitutionally restricts 14 

access to the courts. Because this section has been deemed 15 

unconstitutional, it should be repealed and replaced by section 61.063(c). 16 

This legislative action is necessary to provide clarity to employers who may 17 

be deterred from pursuing their right to judicial review based on a plain 18 

reading of the currently flawed statute. 19 

 20 

Fiscal Impact: 21 

Administrative Cost:  22 

Any administrative costs would be negligible and could be absorbed within 23 

existing resources. 24 

Technology Cost:  25 

There are no technology costs to implement this proposal. 26 

 27 

Contact Person: 28 

Paul D. Carmona  29 

https://advance.lexis.com/search/?pdmfid=1000516&crid=3972f2aa-48c3-4dd4-8f31-18d4b6fa028f&pdsearchterms=971+S.W.2d+598&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=6f1f2428-3382-4642-b5df-e09512e38118
https://advance.lexis.com/search/?pdmfid=1000516&crid=3972f2aa-48c3-4dd4-8f31-18d4b6fa028f&pdsearchterms=971+S.W.2d+598&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=6f1f2428-3382-4642-b5df-e09512e38118
https://advance.lexis.com/search/?pdmfid=1000516&crid=3972f2aa-48c3-4dd4-8f31-18d4b6fa028f&pdsearchterms=971+S.W.2d+598&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=z4__9kk&earg=pdpsf&prid=6f1f2428-3382-4642-b5df-e09512e38118


46 
 

LEGISLATIVE RECOMMENDATION 1 

WAGE CLAIM AS AN EXCLUSIVE REMEDY 2 

 3 

Program Affected: 4 

Labor Law 5 

 6 

Title: 7 

Wage Claim as an Exclusive Remedy 8 

 9 

Recommendation: 10 

Create Texas Labor Code section 61.051(f) stating that a wage claim filed under 11 

Chapter 61 will be the exclusive elected remedy for the recovery of wages by the wage 12 

claimant against the employer named. This provision waives the claimant’s cause(s) of 13 

action at common law for those wages elected. However, this provision will not apply if 14 

TWC otherwise determines it does not have jurisdiction over a claim for reasons other 15 

than an untimely appeal. 16 

 17 

Rationale: 18 

Currently, a wage claimant has the ability to file a wage claim with TWC and 19 

concurrently file a suit for the same wages in a court of competent jurisdiction as a 20 

common law breach of contract or quantum merit claim. As explained by the court in 21 

Tricon Tool & Supply, Inc. v. Thumann, 226 S.W.3d 494, 511-513 (Tex. App.—Houston 22 

[1st Dist.] 2006), whichever decision reaches finality first is the controlling decision over 23 

these wages. A claimant can also withdraw a wage claim “Before the Commission's 24 

written decision is final” under Commission Rule 821.43(a)(1) if they believe they will 25 

receive a more favorable decision from a court.  26 

This proposed legislation is necessary to allow for an efficient usage of TWC resources. 27 

The current process allows a party to appeal a wage claim all the way to the 28 

Commission, and if the claimant is not satisfied with the result, the claimant can 29 

withdraw their wage claim and either continue with an existing suit in court or file in 30 

court anew rather than filing for judicial review. This is a drain on Agency resources as 31 

there is ultimately no final adjudication on the matter by TWC even though decisions 32 
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were rendered. Furthermore, this allows for parties to use the Agency for discovery 1 

prior to filing suit which TWC has no power to prevent.  2 

This proposal seeks to remedy this situation by specifying that once an employee files a 3 

wage claim under the Payday Law, that claim will be the sole and exclusive remedy for 4 

those wages elected on the claim. This will prevent the parties from abusing TWC’s free 5 

wage claim process and allow TWC to expend its resources on fulfilling its duties to 6 

administer the Texas Payday Law under Texas Labor Code section 61.002. 7 

 8 

Fiscal Impact: 9 

Administrative Cost:  10 

There are no administrative costs to implement this proposal. 11 

Technology Cost:  12 

There are no technology costs to implement this proposal. 13 

 14 

Contact Person: 15 

Paul D. Carmona  16 
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LEGISLATIVE RECOMMENDATION 1 

WAGE CLAIM CONFIDENTIALITY 2 

 3 

Program Affected: 4 

Labor Law – Texas Payday Law 5 

 6 

Title: 7 

Wage Claim Confidentiality 8 

 9 

Recommendation: 10 

Create Texas Labor Code section 61.0515 to provide that personally identifiable wage 11 

claim data is not public information for the purposes of Chapter 552 of the Texas 12 

Government Code. Furthermore, the Commission shall be required to adopt rules 13 

governing the confidentiality, custody, use, preservation, and disclosure of personally 14 

identifiable wage claim data.  15 

 16 

Rationale: 17 

Wage claim data is currently releasable under the Public Information Act. This subjects 18 

the parties to harassment from outside sources such as law firms looking for potential 19 

clients and media outlets looking to contact the parties for statements. The availability 20 

of this information may also have a chilling effect on potential wage claim filings if 21 

claimants believe they may be subject to harassment due to their filing.  22 

A reasonable solution to this issue would be the adoption of a statute similar to Texas 23 

Labor Code section 301.085 which would specify that wage claim information is not 24 

public information under Chapter 552 of the Texas Government Code and would grant 25 

TWC specific rulemaking authority to implement confidentiality provisions. It is 26 

envisioned these rules would be similar to Chapter 815 Subchapter E.  27 

 28 

Fiscal Impact: 29 

Administrative Cost:  30 

Any administrative costs would be negligible and could be absorbed by existing 31 

resources. 32 
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 1 

Technology Cost:  2 

There are no technology costs to implement this proposal. 3 

 4 

Contact Person: 5 

Paul D. Carmona 6 


