Docusign Envelope ID: 05940721-D044-8017-839B-B7DBD2F02D99

Attachment 1 - Negotiated Terms & Conditions
between International Business Machines
Corporation (IBM) and the Texas Workforce
Commission (TWC), May 7, 2026

By responding to the solicitation or fulfilling the awarded Purchase Order
(PO), the Vendor agrees to the terms and conditions below, which apply to
and become a part of every Texas Workforce Commission (TWC) purchase.
Only mutual written exceptions will be valid. Where a purchase is made
without the Invitation for Bids (IFB), Request for Quotes (RFQ), Request for
Offers (RFO) or Request for Proposals (RFP) process,
IFB/RFQ/RFO/RFP/Proposal, equates to “Purchase Order” or “Contract” and
“Bidder/ Offeror/Proposer/Respondent/Contractor” equates to “Vendor.” Any
specification in the solicitation that conflicts with these standard terms and
conditions takes precedence. All references to “days” shall be calendar days

unless specified otherwise.

Note to Vendors: Any terms and conditions attached to a Vendor's
solicitation response will not be considered unless the Vendor specifically

refers to them on the face of the first page of its response.

Warning: Such terms and conditions may result in disqualification of the
submitted Vendor’s response (e.g., responses with a requirement to apply

the laws of a State other than Texas.)

1 Solicitation Response Requirements

1.1 Written Specifications: TWC will not be bound by any oral
statement or representation contrary to the written specifications
contained in the solicitation.

1.2 Incomplete Responses: Late, illegible, incomplete, and/or
unsigned responses may be deemed non-responsive and may
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1.3

1.4

1.5

1.6

1.7

not be considered.
Freight: Prices quoted are to include freight prepaid, F.O.B.

Destination (Free on Board). Enter unit price on quantity and unit of
measure specified - extend and show total. In case of errors in
extension, unit prices shall govern.

Firm Pricing: Prices submitted are expected to be firm for TWC
acceptance for one hundred eighty (180) days from the solicitation
deadline. "Discount from list" offers are not acceptable unless
specifically requested. Cash discounts will not be considered in
determining the low offer. All cash discounts submitted will be
taken if earned. Prices must remain firm for the duration of the
term of the PO/contract.

The default Firm Pricing timeframe in this section may be
superseded by specific Firm Pricing timeframes in the
solicitation or in other parts of the contract.

Ties: In the case of tie bids, the award will be made in accordance
with the preferences listed under 34 Texas Administrative Code
(TAC) § 20.306.

Preferences: In making an award, TWC shall apply the preferences
listed at 34 TAC §20.306. For purchase or lease of computer
equipment TWC shall apply a preference for manufacturers that
have a computer recycling program as described in 1 TAC § 217.11.

Bid Alteration/Withdrawal: A submitted response to a
solicitation cannot be altered or amended after the solicitation
deadline, except by formal negotiation via the RFO/RFP processes.
Any alteration made before the solicitation deadline is
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1.8

1.9

1.10

1.11

1.12

to be initialed by Vendor or the Vendor’s authorized agent.

Vendors are not allowed to withdraw their submitted response

after the solicitation deadline without approval by TWC.

Rejection of Bids: In accordance with Texas Government Code
§2156.008, TWC reserves the right to reject a bid in which there
is @ material failure to comply with specification requirements.
TWC may reject all bids or parts of bids if the rejection serves

the State’s best interest.
Tax Exempt: Purchases made for State use are exempt from

the State Sales tax and Federal Excise tax. Do not include tax in
bid. Excise Tax Exemption Certificates are available upon

request.

Other Entities: TWC requests that the Vendor extend the same
contract prices and conditions to Local Workforce Development
Boards (LWDB) and Child Care Management Services (CCMS)

entities contractually linked with TWC if awarded the contract.

Identify All Parties: TWC requires all business partners,
equipment, support or maintenance providers who will perform
under an awarded contract to be identified prior to contract
award for TWC approval. Substitutions of providers shall be
submitted in writing for TWC approval during the term of the

agreement.

No Travel: TWC will not reimburse a Vendor for travel and
expenses unless specifically provided for in the contract
documents. In that event, such reimbursement will not exceed
the state travel reimbursement rates and limits established by

the then current General Appropriations Act.
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2 General Conditions

2.1

2.2

2.3

2.4

Certain Construction Liability Claims: TWC will comply with
the provisions of Texas Government Code, Chapter 2272 in the
event that a claim for damages arises to which that chapter

applies.

Damage to Grounds and Buildings: Vendor shall be
financially responsible for any or all damage done by its
employees, agents and subcontractors to TWC grounds and
buildings. Vendor is responsible for the removal of all debris

resulting from work performed under the contract.

Disclosure of Information: TWC, the Comptroller General of
the United States, or any of their duly authorized representatives
shall have access to any books, documents, papers and records

which are directly pertinent to this procurement.
Texas Public Information Act:

2.4.1 Information, documentation, and other material in
connection with this solicitation or any resulting
contract may be subject to public disclosure pursuant to
Texas Government Code, Chapter 552 (the “Public

Information Act”).

2.4.2 All information submitted in response to the solicitation
is subject to public disclosure pursuant to the Public
Information Act. In the event of a request for
information pertaining to the solicitation, TWC will
comply with the provisions of the Public Information Act

to protect the interests of the State of Texas. The Public
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2.4.3

2.4.4

IBM 3126ITC067

Information Act allows the public to have access to
information in the possession of a governmental body.
Therefore, the Vendor must clearly identify any
confidential or proprietary information on the page on
which it appears in the solicitation response and
reference the specific exception to disclosure in the
Public Information Act that applies. Proprietary
information identified by the Vendor in advance will be
kept confidential to the extent permitted by state law.
Any information not clearly identified as confidential or
proprietary shall be deemed to be subject to disclosure

pursuant to the Public Information Act.

All information, documentation and other material in
connection with the solicitation or any resulting contract
will be retained by TWC for the period specified in the
Records Retention Schedule created under Texas
Government Code, Chapter 441. The information will
not be returned to the Vendor who submitted it during

the retention period time.

In accordance with Texas Government Code §
2252.907, Vendor is required to make any public
information created or exchanged with the State
pursuant to any contract with TWC, and not otherwise
excepted from disclosure under the Texas Public
Information Act, available in a format that is accessible

by the public at no additional charge to TWC.
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2.5 Award of Contract:

2.5.1

2.5.2

2.5.3

2.5.4

2.5.5

Responding to a solicitation is an offer to contract with
the State based upon the terms, conditions, and
specifications contained in the solicitation. Submitted
responses do not become contracts unless and until
they are accepted, an award is made by TWC
Procurement and Hub-Services and a PO or a fully

executed contract is issued to the Vendor.

TWC reserves the right to negotiate price and terms
with any and all Vendors, to accept or reject all or any
part of a Vendor’s response, waive minor technicalities,
to request Best and Final Offers from all or any
Vendors, and make an award that represents Best

Value to the agency or the State.

Subsequent to award, TWC may, at its sole option,
request the Vendor to negotiate contract amendments
or renewals as is determined to be in the best interest

of the agency or the State.

TWC reserves the right to use a third party to negotiate
price related to any Information Technology solicitation

or contract.

TWC reserves the right to make an award on the basis
of low line-item bid, low total of line items, or in any
other combination that will serve the best interest of
the State and to reject any and all bid items in the sole

discretion of the State.

2.6 Changes in Ownership: During the term of the Contract or any

IBM 3126ITC067
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2.7

2.8

2.9

extension or renewal thereof, the Vendor shall notify TWC in

writing of any substantial change in the ownership or control of
the Vendor as soon as possible, but no later than thirty (30)

days before its occurrence.

Vendor Assignments: No assignment is permitted by the
Vendor without prior written consent of TWC. Any written
request for assignment must be accompanied by written
acceptance of the assignment by the assignee. Except where
otherwise agreed in writing by TWC, assignment will not release
Vendor from its obligations pursuant to the contract. TWC will
comply with the provisions of Texas Government Code §
2262.056, when applicable, by providing notice to the Legislative
Budget Board of a proposed assignment prior to approval of the

assignment.

TWC Assignments: TWC may sub-lease or assign equipment
and related services provided via the contract to other entities

which contract with TWC to provide agency support or services.

Indemnification:

2.9.1 Acts Or omissions: vendor shall indemnify and hold harmless

twc, and/or their officers, agents, employees,
representatives, contractors, assignees, and/or designees
from any and all liability, actions, claims, demands, or suits,
and all related costs, attorney fees, and expenses arising
out of, or resulting from any acts or omissions of the vendor

or its agents, employees,

2.9.2 subcontractors, order fulfillers, or suppliers of subcontractors

in the execution or performance of the contract and any

purchase orders issued under the contract. the defense shall
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2.9.3

be coordinated by vendor with the Office of the Attorney
General when Texas State agencies are named defendants in
any lawsuit and vendor may not agree to any settlement
without first obtaining the concurrence from the Office of
the Attorney General. Vendor and TWC agree to furnish

timely written notice to each other of any such claim.

Infringements: Vendor Shall indemnify and hold harmless
TWC, and/or their employees, agents, representatives,
contractors, assignees, and/or designees from any and all
third-party claims involving infringement of United States
Patents, Copyrights, Trade And Service Marks, and any
other intellectual or intangible property rights in connection
with the performances or actions of vendor pursuant to this
contract. Vendor and TWC agree to furnish timely written
notice to each other of any such claim. Vendor shall be
liable to pay all costs of defense including attorneys’ fees.
the defense shall be coordinated by vendor with the Office
of the Attorney General when Texas state agencies are
named defendants in any lawsuit and Vendor may not agree
to any settlement without first obtaining the concurrence

from the Office of the Attorney General.

2.9.3.1 Vendor Shall Have No Liability Under This Section
If The Alleged Infringement Is Caused In Whole
Or In Part By: (1) Use Of The Product Or Service
By Twc For A Purpose Or In A Manner For Which
The Product Or Service Was Not Designed, (2)
Any Modification Made By Twc To The Product
Without Vendor’s Written Approval, (3) Any
Modifications Made To The Product By The
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2.9.3.2

Vendor Pursuant To Twc'’s Specific Instructions,
(4) Any Intellectual Property Right Owned By Or
Licensed To Twc, Or (5) Any Use Of The Product
Or Service By Twc That Is Not In Conformity
With The Terms Of Any Applicable License
Agreement.

If Vendor becomes aware of an actual or
potential claim, or TWC provides vendor with
notice of an actual or potential claim, Vendor
may (or in the case of an injunction against TWC,
shall), at Vendor’s sole option and expense; (1)
procure for twc the right to continue to use the
affected portion of the product or service, or (2)
modify or replace the affected portion of the
product or service with functionality equivalent or
superior product or service so that TWC's use is

non-infringing.

2.9.4 Taxes/Workers’ Compensation/Unemployment Insurance -

Including Indemnity:

2.9.4.1

IBM 3126ITC067

Vendor agrees and acknowledges that during the
existence of this contract, vendor shall be
entirely responsible for the liability and payment
of Department of Information Resources DIR-CPO-
6065 Vendor’s and Vendor’s employees’ taxes of
whatever kind, arising out of the performances in
this contract. Vendor agrees to comply with all
state and federal laws applicable to any such
persons, including laws regarding wages, taxes,

insurance, and workers’ compensation. TWC shall
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not be liable to the vendor, its employees,
agents, or others for the payment of taxes or the
provision of unemployment insurance and/or
workers’ compensation or any benefit available
to a state employee or employee of another

governmental entity customer.

2.9.4.2 Vendor agrees to indemnify and hold harmless
TWC, and/or their employees, agents,
representatives, contractors, and/or assignees
from any and all liability, actions, claims,
demands, or suits, and all related costs,
attorneys’ fees, and expenses, relating to tax
liability, unemployment insurance and/or
workers’ compensation in its performance under
this contract. Vendor shall be liable to pay all
costs of defense including attorneys’ fees. the
defense shall be coordinated by vendor with the
Office of the Attorney General when Texas state
agencies are named defendants in any lawsuit
and vendor may not agree to any settlement
without first obtaining the concurrence from the
office of the attorney general. vendor and TWC
agree to furnish timely written notice to each
other of any such claim.

2.10 Vendor Performance: In accordance with Texas Government Code
§§2155.074, 2155.075, 2156.007, 2157.003 and 2157.125, Vendor
performance may be used as a factor in the award.

2.11 Force Majeure: TWC may grant relief from performance of an
awarded contract or PO, or extend a performance period, if the
Vendor is prevented from compliance and performance by an act of
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war, order of legal authority, act of God, or other unavoidable cause
not attributable to the fault of the Vendor. If the Vendor requests
the relief, the burden of proof for the need of such relief shall rest
upon the Vendor, who must file a written request for such release
or extension. If TWC grants such relief due to circumstances known
by the agency, the agency must document such reasons in the
contract file.

2.12 Dispute Resolution Procedures:

2.12.1 Procurement Disputes: In accordance with Texas
Government Code, § 2155.076, TWC has adopted rules
for resolving vendor protests relating to the solicitation,
evaluation, or award of a contract for goods and/or
services. See 40 TAC, Chapter 800, subchapter H. Such
protests must be made via email to
twcvendor@twc.texas.gov and mail to Director of
Business Operations, 101 E 15 Street, Room 316T,
Austin, TX 78778, and received in the Director of
Business Operations’ office within ten (10) business
days from the date the protestant knew or should have
known of the of the occurrence of the action that is
protested, but not later than ten (10) business days of
the date of the announcement of the award. The protest
must be in writing and contain:(1) the identifying name
and number of the Solicitation being protested; (2)
identification of the specific statute or regulation that
the Protestant alleges has been violated; (3) a specific
description of each act or omission alleged to have
violated the statutory or regulatory provision identified
in (2) above; (4) a precise statement of the relevant
facts including: (A) sufficient documentation to

establish that the protest has been timely filed; and (B)

Page 11 of 58
IBM 3126ITC067


mailto:twcvendor@twc.texas.gov

Docusign Envelope ID: 05940721-D044-8017-839B-B7DBD2F02D99

a description of the resulting adverse impact to the
Protestant; (5) a statement of the argument and
authorities that the Protestant offers in support of the
protest; (6) an explanation of the action the Protestant
is requesting from the Agency; (7) a statement
confirming that copies of the protest have been mailed
or delivered to any other Interested Party known to the
Protestant; and (8) the protest must be signed by an
authorized representative for the Protestant and the
signature notarized. TWC will make available to the
protestor all requested documents not exempted from

disclosure under Texas and federal law.

TWC will provide copies of these documents upon
payment of the fees adopted by TWC for record
duplication. The Director of Business Operations will
issue the final written decision to the Protestant. TWC
may move forward with a Solicitation or contract award
without delay, in spite of a timely filed protest, to

protect the best interests of the Agency or the state.

2.12.2 Contract Disputes: Disputes arising under this
Contract shall be resolved in accordance with the
dispute resolution process provided in Chapter 2260 of

the Texas Government Code.

2.13 Debt to the State: Vendor agrees that any payments due under
this contract will be applied towards any debt including, but not
limited to, delinquent taxes and child support that is owed to the

State of Texas.
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2.14

2.15

Hold-Over Contract Extension: In the event contract
negotiations are not completed prior to the contract expiration
date, both parties agree that services shall be provided by the
Vendor and accepted by TWC, subject to all original terms and
conditions of the contract, for a period not to exceed ninety (90)
days following the original contract expiration date. During the
hold over extension period, service costs shall be provided at the
pro-rated rates, as applicable, in effect immediately prior to
expiration of the original contract period and all other terms and
conditions shall remain in effect. TWC may terminate such hold
over extension period by providing written notice of cancellation
not less than ten (10) business days prior to the cancellation
date.

Records Retention: Vendor and any subcontractor shall
maintain and retain all records relating to the performance of the
contract including supporting fiscal documents relevant to
showing that any payments under this Contract were expended
in accordance with the laws and regulations of the State of
Texas, including but not limited to, requirements of the
Comptroller of the State of Texas and the State Auditor. Vendor
shall maintain all such documents and other records relating to
this Contract and the State’s property for a period of seven (7)
years after the contract expiration date or until all audit, claim,
and litigation matters are resolved, whichever is later. If Vendor
chooses not to preserve contracting information for the retention
period required by this section, Vendor agrees to provide at no
cost to TWC all contracting information related to the Contract
that is in the custody or possession of Vendor or any of its

subcontractors.
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2.16 Agency’s Right to Audit: Vendor and any subcontractor shall

2.17

make available at reasonable times and upon reasonable notice,
and for reasonable periods, all documents and other information
related to this Contract, including but not limited to work papers,
reports, books, records, and supporting documents. Vendor and
any subcontractors shall provide TWC with any information that
TWC deems relevant to any investigation or audit. Vendor must
retain all work and other supporting documents pertaining to this
contract, for the purposes of inspecting, monitoring, auditing, or
evaluating by TWC. For the purpose of this section, TWC’s right
to audit extends to any agency of the Federal government or
State of Texas authorized by law or TWC, including an

investigation or audit by the State Auditor.

State Auditor: Pursuant to Texas Government Code §2262.154,
the State Auditor may conduct an audit or investigation of any
entity receiving funds from the State directly under the contract
or indirectly through a subcontract under the contract. The
acceptance of funds directly under the contract or indirectly
through a subcontract under the contract acts as acceptance of
the authority of the State Auditor, under the direction of the
legislative audit committee, to conduct an audit or investigation
in connection with those funds. Under the direction of the
legislative audit committee, an entity that is the subject of an
audit or investigation by the State Auditor must provide the
State Auditor with access to any information the State Auditor

considers relevant to the investigation or audit.

Vendor and any subcontractor shall cooperate with any

authorized agents of the State of Texas and shall provide them

Page 14 of 58

IBM 3126ITC067



Docusign Envelope ID: 05940721-D044-8017-839B-B7DBD2F02D99

with prompt access to all requested information and materials.
Vendor’s failure to comply with this section shall constitute a
material breach of contract and shall authorize TWC and the
State of Texas to immediately assess appropriate damages for

such failure.

Vendor shall ensure that this provision concerning the State’s
authority to audit funds received indirectly by subcontractors
through Vendor and the requirement to cooperate is included in

any subcontract it awards.

2.18 Limitation on TWC's Liability:

2.18.1 TWC's Liability: TWC will not be liable for any
incidental, indirect, special, or consequential damages
under contract, Tort, (including negligence), or other
legal theory. TWC's liability to Vendor under the
contract will not exceed the total charges to be paid
by TWC to Vendor under the contract.

2.18.2 IBM’s Liability: In accordance with DIR-CPO-6065,
Standard Terms and Conditions, Section 13.4,
Limitation of Liability, IBM’s liability for damages in
any claim or cause of action arising under or related
to the Purchase Agreement shall not exceed two-
times the total value of the Purchase Agreement,
including all amounts paid and to be paid over the life

of the Purchase Agreement

2.19 State Ownership: The Parties agree that TWC will own all right,
title and interest in and to the work products including

deliverables, source and object code and documentation
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developed by the Vendor in connection with the contract.

2.19.1 All work products including deliverables, source and
object code and documentation, in whole or in part, will
be deemed works made for hire of TWC for purposes of

copyright law and copyright will belong solely to TWC.

2.19.2 To the extent that any such work product or deliverable
does not qualify as a work made for hire under
applicable law, and to the extent that the deliverable or
work product includes materials subject to copyright,
patent, trade secret, or other proprietary right
protection, Vendor agrees to assign, and hereby
assigns, all right, title, and interest in and to the work
products and deliverables, including without limitation
all copyrights, inventions, patents, trade secrets, and
other proprietary rights therein (including renewals
thereof) to TWC.

2.19.3 Vendor will assist TWC or its nominees (including but
not limited to the State of Texas) to obtain copyrights,
trademarks, or patents for all such work products or
deliverables in the United States and any other
countries. Vendor agrees to execute all papers and to
give all facts known to it necessary to secure United
States or foreign country copyrights and patents, and to
transfer to TWC all the right, title, and interest in and to
such work products or deliverables. Vendor agrees to
not assert any moral rights under applicable copyright

law with regard to such work products and deliverables.

2.19.4 Vendor agrees to reproduce and include TWC's
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2.20

2.21

2.22

2.23

copyright and other proprietary notices and product
identifications provided by Vendor on such copies, in
whole or in part, or on any form of the work products or

deliverables.

License: In accordance with 2 C.F.R. §200.315, all appropriate
State and Federal agencies will have a royalty-free,
nonexclusive, and irrevocable license to reproduce, publish,
translate or otherwise use, and to authorize others to use for
State or Federal purposes all materials, deliverables and work

products, including software and modifications thereof, and

associated documentation designed, developed, or installed with
Federal Financial Participation under the contract, including but
not limited to those materials covered by copyright, all source
and object code, instructions, files, and documentation

composing the system.

Most Favored Customer:
2.21.1 Reserved.

Governing Law and Venue: The contract shall be executed in
and governed, construed and interpreted under the laws of the
state of Texas, without regard to the conflicts of law provisions.
Vendor agrees that proper venue for a claim arising under the

contract shall be brought in a court of competent jurisdiction in

Travis County, Texas.

Survival: Expiration or termination of the contract for any
reason does not release Vendor from any liability or obligation
set forth in the contract that is expressly stated to survive any

such expiration or termination, that by its nature would be
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2.24

2.25

2.26

intended to be applicable following any such expiration or
termination, or that is necessary to fulfill the essential purpose of
the contract, including without limitation the provisions
regarding warranty, indemnification, confidentiality, and rights

and remedies upon termination.

Severability: If any provision of the contract is construed to be

illegal or invalid, such provision shall be deemed stricken and

deleted to the same extent and effect as if never incorporated
into the contract, but all other provisions shall remain in full

force and effect.

Block Terrorism: TWC and the Vendor must adhere to the
directions in the President’s Executive Order (EO) 13224, Blocking
Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit, or Support Terrorism. This Executive Order
prohibits any transaction or dealing by United States persons,
including but not limited to the making or receiving of any
contribution of funds, goods, or services to or for the benefit of
those persons listed in the Specially designated Nationals list at

https://sanctionslist.ofac.treas.gov/Home/SdnlList.

No Waiver: Nothing in this contract shall be construed as a
waiver of TWC's or the State’s sovereign immunity. This contract
shall not constitute or be construed as a waiver of any of the
privileges, rights, defenses, remedies, or immunities available to
TWC or the State of Texas. The failure to enforce, or any delay in
the enforcement, of any privileges, rights, defenses, remedies,
or immunities available to TWC or the State of Texas under this
contract or under applicable law shall not constitute a waiver of

such privileges, rights, defenses, remedies, or immunities or be
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considered as a basis for estoppel. TWC does not waive any
privileges, rights, defenses, or immunities available to TWC by
entering into this contract or by its conduct prior to or
subsequent to entering into this contract.

2.27 Redacted Electronic Copy: No later than two (2) business days
after Vendor’s receipt of notice from TWC, the Vendor must deliver
to TWC an electronic copy of its complete proposal. Vendor shall
deliver these electronic copies to TWC via email in compliance with
all of the following requirements:

2.27.1 An email containing a copy of Vendor’s response to
solicitation, in searchable Portable Document Format
(PDF) format, which has excised, blacked out, or
otherwise redacted information from its solicitation
response that Vendor reasonably considers to be
confidential and exempt from public disclosure under
the Texas Public Information Act, Chapter 552 of the
Texas Government Code (this should be a de minimis
portion, if any, of Vendor’s solicitation response, such
as social security numbers). The email shall also contain
an Appendix for Vendor’s solicitation response which
provides a cross reference for the location of all
information redacted by Vendor and a general
description of the redacted information. The PDF should
be entitled “For Public Release: Redacted Version of
[Name of Vendor]’s Proposal and Exhibits. Texas
Workforce Commission’s RFP/RFO/IFB solicitation No.

n”

2.27.2 Eer Texas Government Code § 322.020, the Texas

Legislative Budget Board (LBB) has now implemented a

Page 19 of 58
IBM 3126ITC067



Docusign Envelope ID: 05940721-D044-8017-839B-B7DBD2F02D99

2.27.3

major contracts database.

TWC shall upload to the LBB’s contracts database the
text of the complete contract (with limited redaction
and appendix) no later than thirty (30) days after date
of contract award. By submitting a response to this

solicitation, Vendors acknowledge that they understand

and accept this requirement. See the LBB website at
http://www.lbb.state.tx.us/.

2.28 American Recovery and Reinvestment Act (ARRA or the

Recovery Act): Buy American Requirements for Construction

Material prohibits the use of funds appropriated for the Recovery

Act for any project for the construction, alteration, maintenance,

or repair of a public building or public work unless all of the iron,

steel, and manufactured goods used in the project are produced
in the United States.

2.29 Build America, Buy America Act (BABAA):

2.29.1

IBM 3126ITC067

Buy America Requirements for Infrastructure projects
prohibits the use of federal funds for any project for the
construction, alteration, maintenance, or repair of
Infrastructure unless all of the iron, steel, manufactured
products, and construction materials used in the project

are produced and/or manufactured in the United States.

For the purpose of this section, “Infrastructure” means
the structures, facilities and equipment for roads,
highways, and bridges; public transportation; dams,
ports, harbors, and other maritime facilities; intercity

passenger and freight railroads; freight and intermodal
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2.29.2

2.29.3

IBM 3126ITC067

facilities; airports; water systems, including drinking
water and wastewater systems; electrical transmission
facilities and systems; utilities; broadband
infrastructure; and buildings and real property in the
United States.

Waiver: The Head of the funding Federal Agency or
designee may issue a waiver to the Buy America
requirements in limited circumstances including (i)
compliant iron, steel, manufactured products, and or
construction materials are not available; (ii) utilizing
compliant iron, steel, manufactured products, and or
construction materials will increase the cost of the
overall project by more than 25 percent; (iii) for a
reason determined to be in the public interest based on
criteria established by the funding Federal agency; or

(iv) to address exigent circumstances.

Vendors seeking a waiver from the BABAA Buy America
preference must submit a waiver request along with
written justification to TWC. Waivers requested will be
considered on a case-by-case basis. TWC will inform the
Vendor if there is already a waiver in effect covering
Vendor’s waiver request along with the existing waiver’s
parameters. If TWC agrees with the waiver request, TWC
will submit the request to the responsible federal agency.
Upon receiving the federal agency response, TWC will
inform the Vendor whether the request was rejected or
granted in whole or part.

Certification: Vendor certifies that it will comply with
the provisions of BABAA (Public Law 117-58, §§ 70901-
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2.30

2.31

70952) for Infrastructure Projects.

2.29.4 Pass-Through Requirement: Vendor must pass
BABAA compliance obligations to any subcontractors for
Infrastructure projects paid for with federal funds.
Vendor shall require the subcontractor to certify

compliance as a condition of any applicable subcontract.

Whistleblower Protection: Pursuant to 41 U.S.C. § 4712,
Vendors may not discharge, demote, or discriminate against
employees for reporting information that employee reasonably
believes is evidence of gross mismanagement of a federal grant
or contract, gross waste of federal funds, abuse of authority
relating to a federal grant or contract, a substantial and specific
danger to public health or safety, or a violation of a law, rule, or
regulation relating to a federal contract or grant. Employees
subject to adverse action in violation of this section may file a
complaint with the Office of the Inspector General no later than
three years from the date of the adverse action. Vendors must
provide written notification of these whistleblower protections to

employees performing on covered contracts.

Background Check: Vendors must submit criminal background
checks on all key personnel assigned to the services related to
this solicitation, as authorized by Texas law, and at Vendor
expense. Key personnel are defined as personnel whose
oversight and guidance are essential to the subject services
including all specific vendor personnel receiving access
to a TWC facility or location. TWC may provide

any finalist for a contract position a Contractor Criminal History

Report Investigation Request form P-33c which Vendor must
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complete and submit back to TWC as required on the form. To
obtain a facility access badge, Vendor must provide TWC with
either a completed form P-33c or a recent criminal background
check within fifteen (15) days of contract award. TWC will not
issue a Purchase Order until the criminal background check has

been completed and passed.

2.32 To the extent that Vendor’s staff are provided access to and
workspace within TWC buildings, Vendor’s staff will abide by
TWC policies and procedures expressed in Chapter 1 of the
Texas Workforce Commission Personnel Manual in existence and

as amended from time to time.

2.33 Privacy: Vendor who has access to sensitive personally
identifiable information (“Sensitive PII"), including anyone who
views, contracts, collects, uses, maintains, stores, or destroys
Sensitive PII of TWC employees, job seekers, employers,
customers, or partners (including any employees of the State of

Texas), must safeguard that information.

2.33.1 Sensitive PII is anything that alone or in combination
with available information can identify an individual,
which if lost, compromised, or disclosed without
authorization, could result in substantial harm,
embarrassment, inconvenience, or unfairness to an

individual.

2.33.2 Awarded Vendor must have a Non-Disclosure
Agreement (NDA) on file with TWC prior to handling

Sensitive PII

2.33.3 In order to safeguard Sensitive PII, Awarded Vendor
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must:

2.33.3.1

2.33.3.2

2.33.3.3

2.33.3.4

2.33.3.5

2.33.3.6

2.33.3.7

2.33.3.8

Collect Sensitive PII only as authorized.
Limit the use of Sensitive PII.
Minimize the proliferation of Sensitive PII.

Secure Sensitive PII both physically and in

electronic form.

Report suspected privacy incidents within
twenty-four (24) hours to the TWC Contract
Manager or, email the TWC Information

Security Office at CISO@twc.texas.gov.

Not transmit or store Sensitive PII in a server
or storage device that is located in a foreign

country.

Awarded Vendor will not transmit Sensitive PII
via email or store on CDs, DVDs, thumb drives
and the like without prior review and encryption

protocol approved by TWC.

Failure to follow these requirements will

constitute a breach of contract.

2.34 Change in Law: Any alterations, additions, or deletions to the

terms of this Contract which are required by changes in federal

or state law or regulations are automatically incorporated into

this Contract without written amendment hereto and shall

become effective on the date designated by such law or by

regulation.

IBM 3126ITC067

Page 24 of 58


mailto:CISO@twc.texas.gov

Docusign Envelope ID: 05940721-D044-8017-839B-B7DBD2F02D99

2.35

2.36

2.37

2.38

2.39

Davis-Bacon Act: Vendors on all prime construction contracts
in excess of $2,000 must comply with the Davis-Bacon Act (40
U.S.C. §§3141-3144) as supplemented by the Department of
Labor regulations (29 CFR Part 5, “Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted

Construction.”)

Anti-Kickback: Vendor will comply with the Copeland “Anti-
Kickback” Act (18 U.S.C. § 874) and “Regulations Governing
Contractors and Subcontractors” (40 U.S.C. § 3145), as
supplemented by Department of Labor regulations (29 CFR Part
3, “"Contractors and Subcontractors on Public Building or Public
Work Financed in Whole or in Part by Loans or Grants from the
United States”).

Contract Work Hours and Safety Standards Act (40 U.S.C.
8§8§3701-3708): For all contracts in excess of $100,000 that
involve the employment of mechanics and laborers, Vendor shall
comply with 40 U.S.C. §§3702 and 3704, as supplemented by
Department of Labor regulations (29 CFR Part 5).

Environmental Protection: Vendor agrees to comply with all
applicable standards, orders, or regulations issued pursuant to
the mandates of the Clean Air Act (42 U.S.C. §7401 et seq.) and
the Federal Water Pollution Control Act, as amended (33 U.S.C.

§1251 et seq.).
Contracting Information Responsibilities: If this contract

has a stated value equal to or in excess of $1 million or results in
the expenditure of an amount equal to or in excess of $1 million
in public funds, in accordance with Texas Government Code

§552.372, Vendor agrees to (1) preserve all contracting
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2.40

2.41

information related to the contract as provided by the records
retention requirement applicable to TWC for the duration of the
Contract, (2) promptly provide to TWC any contracting
information related to the contract that is in the custody or
possession of the Vendor on request of TWC, and (3) on
termination or expiration of the contract, either provide at no
cost to TWC all contracting information related to the contract
that is in the custody or possession of the Vendor or preserve
the contracting information related to the contract as provided
by the records retention requirements applicable to TWC. Except
as provided by Texas Government Code §552.374(c), the
requirements of Subchapter J, Chapter 552, Texas Government
Code, may apply to the contract and Vendor agrees that the
contract may be terminated if the Vendor knowingly or
intentionally fails to comply with a requirement of that

subchapter.

Disaster Recovery Plan: In accordance with 13 TAC §
6.94(a)(9), Vendor shall provide to TWC the description of its

business continuity and disaster recovery plans.

Media Releases: Vendor shall not use TWC’s name, logo, or
other likeness in any press release, marketing material, or other
announcement without TWC's or the relevant state agency’s
prior written approval. TWC does not endorse any vendor,
commodity, or service. Vendor is not authorized to make or
participate in any media releases or public announcements
pertaining to this procurement, the solicitation response, or the
services to which they relate without the prior written consent of
the relevant state agency, and then only in accordance with

explicit written instruction from the relevant state agency.
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2.42

2.43

Vendors must obtain written approval from the TWC Contract
Manager not more that fifteen (15) business days and not less
than five (5) business days prior to any media release related to

this Contract.

Specific Conditions for Disclosing Federal Funding in

Public Announcements: The parties agree that all statements,
press releases, requests for proposals, bid solicitations and other
documents describing projects or programs funded in whole or in

part with Federal money, the parties shall clearly state:

2.42.1 the percentage of the total costs of the program or

project which will be financed with Federal money;

2.42.2 the dollar amount of Federal funds for the project or

program; and,

2.42.3 the percentage and dollar amount of the total costs of
the project or program that will be financed by non-

governmental sources.

Prohibition of Text Messaging and E-mailing While Driving
During Official Federal Grant Business: The parties and their
employees and representatives are prohibited from text
messaging while driving a government owned vehicle, or while
driving their own privately-owned vehicle during official contract
business, or from using government supplied electronic
equipment to text message or email when driving. The parties
must comply with these conditions under EO 13513, "Federal
Leadership on Reducing Text Messaging While Driving," October
1, 20009.
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2.43.1 All work performed and Services provided under this

Contract shall be performed in the United States.

3 Required Certifications

By responding to this solicitation and accepting the award of a contract or

purchase order, Vendor certifies to the following:

3.1

3.2

3.3

3.4

Vendor represents and warrants that all statements and information
prepared and submitted in this Proposal are current, complete, true,
and accurate. Submitting a Proposal with a false statement or
material misrepresentations made during the performance of a
contract is a material breach of contract and may void the
submitted Proposal and any resulting contract.

All Terms and Conditions Met: that all terms and conditions listed
in the solicitation will be met.

By submitting the Proposal, Vendor represents and warrants that
the individual submitting this document and the documents
made part of this Proposal is authorized to sign such documents
on behalf of the Vendor and to bind the Vendor under any

contract that may result from the submission of this Proposal.

U.S. Department of Homeland Security’s E-Verify System:
By entering into this Contract, the Vendor certifies and ensures
that it utilizes and will continue to utilize, for the term of this

Contract, the U.S. Department of Homeland Security’s E-Verify

system to determine eligibility of:

3.4.1 All persons employed to perform duties within Texas,

during the term of the Contract; and

3.4.2 All persons (including subcontractors) assigned by the
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Respondent to perform work pursuant to the Contract,

within the United States of America.

3.4.3 The Vendor shall provide, upon request of TWC, an
electronic or hardcopy screenshot of the confirmation or
tentative non-confirmation screen containing the E-
Verify case verification number for attachment to the
Form I-9 for the three (3) most recent hires that match
the criteria above, by the Vendor, and Vendor’s
subcontractors, as proof that this provision is being

followed.

3.4.4 If this certification is falsely made, the Contract
may be immediately terminated, at the discretion
of TWC and at no fault to TWC, with no prior
notification. The Vendor shall also be responsible
for the costs of any re-solicitation that TWC must

undertake to replace the terminated Contract.

3.5 Inducements/Dealings with Public Servants: Pursuant to
Texas Government Code § 2155.003, the Vendor affirms it has
not given, offered to give, nor intends to give at any time
hereafter any economic opportunity, future employment, gift,
loan, gratuity, special discount, trip, favor, or service to a public

servant in connection with the submitted solicitation response.

3.6 Lobbying: that the Vendor will not and has not used any
federally appropriated funds to pay any person or organization
for influencing or attempting to influence any officer or employee
of any federal agency, a member of Congress, officer or
employee of Congress, or an employee of a member of Congress
in connection with obtaining any federal contract, grant, or any
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3.7

3.8

3.9

other award covered by 31 U.S.C. § 1352. Vendor certifies that
it shall disclose any lobbying with non-federal funds that takes
place in connection with obtaining any federal award by
completing and submitting Standard Form LLL. Further, Vendor
certifies that no funds provided under the contract will be used in
any way to attempt to influence in any manner a member of
Congress to favor or oppose any legislation or appropriation by

Congress, or for lobbying with State or local legislators.

Not Ineligible: that neither the Vendor nor its principals are
presently debarred, suspended, proposed for debarment,
declared ineligible, or excluded from participating in this contract

by any state or federal agency.

Non-Discrimination: The Vendor agrees that no person will, on
the ground of race, color, religion, sex, national origin, age,
disability, political affiliation, or religious belief, be excluded from
the participation in, be denied the benefits or be subjected to
discrimination under, or be denied employment in the
administration of, or in connection with, any program or activity
funded in whole or in part with funds available under this
Contract. The Vendor certifies compliance with Sections 504 and
508 of the Rehabilitation Act(29 U.S.C. §§ 794, 794d); the
Housing and Urban Development Act § 3 (12 USC §1701u);
Titles VI and VII of the Civil Rights Act of 1964 (42 U.S.C.
§2000e); Regulations at 41 C.F.R. Part 60, “Office of Federal
contract Compliance Programs, Equal Employment Opportunity
Department of Labor.”; the Americans with Disabilities Act of
1990 (42 U.S.C. § 12101); and all amendments to each.

Drug-Free Workplace: The Vendor agrees to provide a drug-
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3.10

3.11

3.12

3.13

free workplace in compliance with the Drug- Free Workplace Act
of 1988 (41 U.S.C., Chapter 81, Subtitle IV).

Franchise Tax: The Vendor is not currently delinquent in the
payment of any franchise tax owed to the State of Texas,

pursuant to Chapter 171, Texas Tax Code.

Child Support: The Vendor is not ineligible to receive the
specified grant, loan, or payment under Texas Family Code §
231.006 (relating to child support) and acknowledges that the
contract may be terminated, and payment may be withheld if
certification is inaccurate. Pursuant to Texas Family Code §
231.006(c), Vendor must provide the name and Social Security
Number (SSN) of each person with at least 25% ownership of
the business. This information must be provided prior to contract

award.

Certain Bids and Contracts Prohibited: Under Texas
Government Code §2155.004, Vendor certifies that the individual
or business entity named in the solicitation response is not
ineligible to receive the specified contract and acknowledges that
the contract may be terminated and/or payment withheld if this

certification is inaccurate.

Fair Business Practices: The Vendor has not been found to
have engaged in unfair business practices in a judicial or state
agency administrative proceeding during the preceding year. The
Vendor further affirms that no officer of the Vendor has served
as an officer of any company found to have engaged in unfair
business practices in a judicial or state agency administrative

proceeding during the preceding year.

3.14 Antitrust Affirmation: Affirms under penalty of perjury of the
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3.15

3.16

3.17

laws of the State of Texas that (1) in connection with this
Response and any resulting contract, neither I nor any
representative of the Vendor has violated any provision of the
Texas Free Enterprise and Antitrust Act, Tex. Bus. & Comm.
Code Chapter 15; (2) in connection with this Response and any
resulting contract, neither I nor any representative of the Vendor
have violated any federal antitrust law; and (3) neither I nor any
representative of the Vendor have directly or indirectly
communicated any of the contents of this Response to a
competitor of the Vendor or any other company, corporation,
firm, partnership or individual engaged in the same line of

business as the Vendor.

No Compensation: The Vendor has not received compensation
for participation in the preparation of the solicitation. This
section does not prohibit a Vendor or contract participant from

providing free technical assistance.

Conflict of Interest: Vendor has disclosed any existing or
potential conflict of interest relative to the performance of the
contract. Failure to do so will be grounds for contract

termination.

Prohibition on Certain Bids and Contracts related to
Disasters and Hurricanes Katrina and Rita: Under Texas
Government Code § 2155.006 and § 2261.053, the Vendor
certifies that the individual or business entity named in response
to this solicitation is not ineligible to receive the specified
contract and acknowledges that any contract resulting from this
solicitation may be terminated and payment withheld if this

certification is inaccurate.
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3.18 Independent Contractor: Vendor or Vendor’'s employees,

3.19

representatives, agents and any subcontractors shall serve as an
independent contractor in providing the services under any
contract resulting from this solicitation. Vendor and Vendor's
employees, representatives, agents and any subcontractors shall
not be employees of TWC or the State of Texas. Should Vendor
subcontract any of the services required in this solicitation,
Vendor expressly understands and acknowledges that in entering
into such subcontract(s), TWC or the State of Texas are in no
manner liable to any subcontractor(s) of Vendor. In no event
shall this provision relieve Vendor of the responsibility for
ensuring that the services rendered under all subcontracts are
rendered in compliance with this solicitation and any resulting

contract.

Insurance Requirements: (The default insurance requirements
in this section may be superseded by specific insurance
requirements in the solicitation or in other parts of the contract).
Vendor certifies it maintains insurance coverage in accordance

with statutory limits and these requirements:

Workers Compensation: Statutory Limits
Employers Liability: Each Accident $1,000,000
Disease - Each Employee $1,000,000
Disease - Policy Limit $1,000,000

Commercial General Liability:
Occurrence based:

Bodily Injury and Property Damage
Each occurrence limit: $1,000,000
Aggregate limit: $2,000,000
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3.20

3.21

3.22

Medical Expense each person: $5,000

Personal Injury and Advertising Liability: $1,000,000
Products/Completed Operations Aggregate Limit: $2,000,000
Damage to Premises Rented to You: $50,000.

NOTE: The required coverage is to be with companies licensed in
the state of Texas with an “A” rating from A.M. Best and

authorized to provide the corresponding coverage.

Felony Criminal Convictions: Vendor represents and warrants
that Vendor has not and Vendor’s employees have not been
convicted of a felony criminal offense, or that, if such a
conviction has occurred, Vendor has fully advised TWC as to the

facts and circumstances surrounding the conviction.

Restricted Employment for Former State Officers or
Employees Under Texas Government Code §572.069:
Vendor certifies that it has not employed and will not employ a
former TWC or state officer or employee who participated in a
procurement or contract negotiations for TWC or the State of
Texas involving Vendor within two (2) years after the state

officer or employee left state agency employment or service.

Vendor certifies that both of the following statements are true
and correct, and that the Vendor understands that making a
false statement is a material breach of the contract and is

grounds for termination of contract award:

3.22.1 Vendor is current in Unemployment Insurance taxes,
Payday and Child Labor law monetary obligations, and
Proprietary School fees and assessments payable to the

State of Texas, to the extent applicable.
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3.23

3.24

3.25

3.22.2 Vendor has no outstanding Unemployment Insurance

overpayment balance payable to the State of Texas.

Entities that Boycott Israel: In contracts worth $100,000 or
more in value, if Vendor is a Company as defined by Texas
Government Code § 808.001 with 10 or more full-time
employees, and Vendor is not a sole proprietorship, Vendor
represents and warrants that, pursuant to Texas Government
Code § 2271.002, Vendor does not boycott Israel and will not
boycott Israel during the term of any contract executed with
TWC.

Prohibition on Contracts with Companies Boycotting
Certain Energy Companies, Texas Government Code
Chapter 2276: In contracts worth $100,000 or more in value, if
Vendor is a Company with 10 or more full-time employees,
Vendor verifies that it does not boycott energy companies as
defined in Texas Government Code § 2276.001(1) and will not

boycott energy companies during the term of this contract.

Prohibition on Contracts with Companies that
Discriminate Against Firearm and Ammunition Industries,
Texas Government Code, Chapter 2274: In contracts worth
$100,000 or more in value, if Vendor is a company with 10 or
more full-time employees, Vendor verifies, that it does not have
a practice, policy, guidance or directive that discriminates
against a firearm entity or firearm trade association and Vendor
will not discriminate against a firearm entity or firearm trade

association during the term of this contract.
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3.26 Prohibition on Contracts or Other Agreements with
Certain Foreign-Owned Companies in Connection with
Critical Infrastructure in this State, Texas Government
Code, Chapter 2275: If this contract involves Vendor accessing
critical infrastructure as defined in Texas Government Code §
2275.0101, Vendor certifies that Vendor is not:

(1) owned by or the majority of stock or other ownership
interest of the company is held or controlled by: (a)
individuals who are citizens of China, Iran, North Korea,
Russia or a designated country as defined in §
2275.0101(4); or (b) a company or other entity, including a
governmental entity, that is owned or controlled by citizens
of or is directly controlled by the government of China, Iran,
North Korea, Russia or other designated country as defined
in § 2275.0101(4); or

(2) headquartered in China, Iran, North Korea, Russia, or other
designated country as defined in § 2275.0101(4).

(3) This provision applies regardless of whether the Vendor’s or
its parent company’s securities are publicly traded, or the
Vendor or its parent company is listed on a public stock
exchange as a Chinese, Iranian, North Korean, or Russian

company or a company of a designated country.

3.27 Foreign Terrorist Organizations: Vendor represents and
warrants that it is not engaged in business with Iran, Sudan, or
a foreign terrorist organization, as prohibited by Texas
Government Code § 2252.152.
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3.28 COVID-19 Vaccine Passport Prohibition: Under Section
161.0085 of the Texas Health and Safety Code, Vendor certifies
that it does not require its customers to provide any
documentation certifying the customer’s COVID-19 vaccination
or post-transmission recovery on entry to, to gain access to, or
to receive service from the Vendor’s business. Vendor
acknowledges that such a vaccine or recovery requirement would

make Vendor ineligible for a state-funded contract.

3.29 Executive: Vendor certifies it is in compliance with Texas
Government Code §669.003, relating to contracting with the
executive head of a State agency. If applicable, Vendor will

complete the following for TWC evaluation:

Former Executive Name:

State Agency Name:

Date Separated from Agency:

Position with Vendor:

Date employed with Vendor:

3.30 Buy Texas: Vendor agrees to comply with Texas Government
Code §2155.4441, pertaining to purchasing products and

materials produced in the State of Texas.

3.31 Texas Bidder Affirmation: Vendor certifies that if a Texas
address is shown as the address of the Vendor on this
solicitation response, Vendor qualifies as a Texas Bidder as
defined in Texas Government Code § 2155.444(c).

3.32 Human Trafficking: Under Texas Government Code
§2155.0061, Vendor certifies that the individual or business

entity named in this bid or contract is not ineligible to receive
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the specified contract and acknowledges that this contract may
be terminated, and payment withheld if this certification is
inaccurate. Further, Vendor acknowledges that TWC may not
award a contract to person convicted of on any offense related to
the direct support of promotion of human trafficking during the
five-year period preceding the date of award and that if TWC
determines that Vendor is ineligible to have accepted the
contract, TWC may immediately terminate the contract without

further obligation to Vendor.

3.33 Trafficking in Persons: The parties acknowledge the

3.34

3.35

requirements of 2 C.F.R., Part 175, including the U.S.
Department of Education’s modifications to these requirements,
and agree to comply with the requirements regarding trafficking

in persons.

Disclosure of Prior State Employment: In accordance with
Section 2254.033 of the Texas Government Code, relating to
consulting services, Vendor certifies that it does not employ an
individual who has been employed by TWC or another agency at
any time during the two (2) years preceding submission of the
solicitation response or, in the alternative, Vendor has disclosed
in its solicitation response the following: (a) the nature of the
previous employment with TWC or the other agency; (b) the
date employment was terminated; and (c) the annual rate of

compensation for the employment at the time of termination.

Former Agency Employees: In accordance with Texas
Government Code § 2252.901, Vendor represents and warrants
that none of its employees, including but not limited to those

authorized to provide services under the contract were former
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3.36

3.37

employees of TWC during the twelve (12) month period

immediately prior to the date of execution of the contract.

If the contract is for professional services as described by
Chapter 2254 of the Texas Government Code, Vendor represents
and warrants that if a former employee of TWC was employed by
Vendor within one year of the employee’s leaving the Agency,
then such employee will not perform services on projects with
Vendor that the employee worked on while employed by the
TWC in accordance with Section 2252.901 of the Texas

Government Code.

Vendor represents and warrants that if selected for award of a
contract as a result of this solicitation, and if applicable,
Respondent will submit to Agency a disclosure of interested
parties on a form prescribed by the Texas Ethics Commission,
prior to contract execution as required by Texas Government
Code §2252.908.

Cybersecurity Training: Vendor represents and warrants that
it will comply with the requirement of Texas Government Code
§2063.104 relating to cybersecurity training and required
verification of completion of the training program. Specifically, if
Vendor or any Vendor employee of subcontractor employee has
access to a state computer system or database, Vendor shall
ensure that Vendor, or any Vendor employee or subcontractor
employee completes a cybersecurity training program certified
under Texas Government Code §2063.104 as selected by TWC.
The cybersecurity training program must be completed by

Vendor during the term of the contract and during any renewal
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3.38

3.39

3.40

3.41

period. Vendor shall verify completion of the cybersecurity

training to the TWC point of contact.

Computer Equipment Recycling Program: Vendor hereby
certifies its compliance with the Manufacturer Responsibility and
Consumer Convenience Computer Equipment Collection and
Recovery Act located in Subchapter Y, Chapter 361, Texas
Health and Safety Code and the Texas Commission on
Environmental Quality(TCEQ) rules, 30 TAC, Chapter 328,
Subchapter I. Failure of a Vendor to provide this certification
shall render the Vendor ineligible to participate in the bidding

process. TWC shall reject the related bid and not evaluate it.

Television Equipment Recycling Program: Vendor certifies
its compliance with Subchapter Z, Chapter 361 of the Texas
Health and Safety Code, related to the Television Equipment
Recycling Program and the TCEQ rules, 30 TAC, Chapter 328,
Subchapter J.

Changes to Financial Condition: Vendor warrants it will notify
TWC in writing of a substantial change in financial condition
during the contract term and any renewal thereof at the time the
change occurs or is identified. For the purposes of this section,
examples of a substantial change in financial condition are

events such as insolvency, bankruptcy, or receivership.

Prohibited Technologies: Vendor represents and warrants
that neither Vendor, Vendor’s employees, nor Vendor’s
contractors will use any device to conduct state business that
contains, accesses, or consists of any prohibited technologies.

Vendor represents and warrants that it will implement a written
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3.42

3.43

policy to prohibit its employees or contract workers from using

any device to conduct state business that contains, accesses, or
consists of any prohibited technologies. Vendor represents and
warrants that no device that contains, accesses, or consists of

any prohibited technologies will be in the vicinity of a device

conducting state business on behalf of the Vendor.

3.41.1 For the purpose of this section, state business includes
accessing any state-owned data, applications, non-
public facing communications, state email, VoIP, SMS,
video conferencing, CAPPS, Texas.gov, and any other
state databases or applications. Prohibited Technology
means the software and hardware products listed on

the Department of Information Resources (DIR)

webpage located at: https://dir.texas.gov/information-

security/prohibited-technologies. Vendor is responsible

for periodically checking this list and remaining in

compliance with additions.

Prohibition on Products from Gaza Strip: Pursuant to
Governor Abbott’s Executive Order No. GA-43, Vendor
represents and warrants that it does not, will not, nor intends to
purchase goods produced in or exported from the Gaza strip and
is not engaged in business with any organization or state actor

with ties to Hamas.

Relating to the hardening of state government against
foreign actors: Pursuant to Executive Order No. GA-48, Vendor
certifies that it and any related holding companies or

subsidiaries, is not:

Page 41 of 58

IBM 3126ITC067


https://dir.texas.gov/information-security/prohibited-technologies
https://dir.texas.gov/information-security/prohibited-technologies
https://dir.texas.gov/information-security/prohibited-technologies

Docusign Envelope ID: 05940721-D044-8017-839B-B7DBD2F02D99

3.43.1 Listed in Section 889 of the 2019 National Defense
Authorization Act (NDAA); or

3.43.2 Listed in Section 1260H of the 2021 NDAA; or

3.43.3 Owned by the government of a country on the U.S.
Department of Commerce’s foreign adversaries list under 15
C.F.R. § 791.4; or

3.43.4 Controlled by any governing or regulator body located in a
country on the U.S. Department of Commerce’s foreign
adversaries list under 15 C.F.R. § 791.4.

Note: If the good or service is necessary to fulfill a core function that
directly benefits Texans, and the good or service can only be provided
by an entity that could not make the certification, TWC may contract
with the entity through Nov. 19, 2025.

3.44 Vendor prohibited activity. Effective September 1, 2025, in
accordance with Subchapter G of Texas Government Code
Chapter 2261, Vendor warrants that they have not, directly or
indirectly through a third party, engaged in surveillance
targeting of a (a) member of the legislature or their family
member, (b) a state agency employee which includes current
state contractors, or (c) an individual making a complaint or
raising concerns regarding state agency operations or
contracting. Vendor shall not engage in an act of intimidation,
coercion, extortion, undue influence, or other similar conduct
intended to influence, silence, or retaliate against a person

described in (a), (b) or (c), above.
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Vendor has not used private or confidential information to
manipulate or influence a state contracting decision or

proceeding.

A first violation of Subchapter G can lead to termination of this
contract without further obligation by TWC, administrative
penalty not to exceed $500,000, or $2 million if the violation
involved undue influence or the misuse of private or confidential

information, and vendor being barred from state contracting.

A violation of this Subchapter G committed by or involving the
following individuals or entities is considered a violation by
vendor: (a) a parent company, (b) a subsidiary wholly or
partially owned, (c) a sister or affiliate entity under common
ownership or control, (d) a subdivision, division or operational
branch, (e) a subcontractor, agent, representative or third party
acting on behalf of or in coordination with vendor, (f) a joint
venture, consortium, or partnership in which vendor has an
interest (g) an employee, officer, or executive of the vendor
acting within their scope of employment, (h)an entity with which
the vendor shares significant operational control, decision-

making authority, financial interest, or business goals.

4 Specifications

4.1

Any catalog, brand name or manufacturer's reference used in
the solicitation is descriptive only (not restrictive) and is used to
indicate type and quality desired. Submitted responses
containing other brands that are functionally equivalent will be
considered unless TWC has advertised the solicitation as

proprietary under Texas Government Code §2155.067. If Vendor
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4.2

4.3

4.4

4.5

takes an exception to the solicitation's specifications and
Vendor’s response contains equivalent product, Vendor is
required to include additional information such as manufacturer,
brand or trade name, illustrations, and specifications for the
equivalent product as part of their response to the solicitation. If
Vendor takes no exception to the specifications, the Vendor must

furnish the item(s) as specified in the solicitation.

Manufacturer's standard warranty shall apply unless otherwise
stated in the solicitation. Written warranty is to be provided with
product and is to include the point-of-contact name, phone
number, and all information needed to initiate a warranty service

call.

No Substitutions: Vendor will not make any substitution to the
specifications of any solicitation or PO, unless the substitution is
(1) proposed to TWC in writing by the Vendor, and (2) supported
by the expressed written prior approval of TWC.

Replacement Parts Available: The Vendor, in connection with
an agreement with the manufacturer of the equipment, warrants
that new or reconditioned replacement parts will be available
until five (5) calendar years after the date of the award of the
contract. All replacement parts must meet or exceed original
manufacturer's specifications and be compatible with existing

equipment.

All electrical items must meet all applicable standards and
regulations and bear the appropriate listing from Underwriters
Laboratory (UL), Factory Mutual Resource Corporation (FMRC),

or National Electrical Manufacturers Association (NEMA).
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4.6

4.7

Vendor guarantees product offered will meet or exceed
specifications; that the product is new, in current production,
including the manufacturer's standard equipment and
accessories; and is qualified for full maintenance coverage,
service and support at, or below, the manufacturer's standard

maintenance rates.

Projects Using Iron or Steel Products: Pursuant to Texas
Government Code §2252.202, iron or steel products produced
through a manufacturing process and used in the project must

be produced in the United States.

5 Delivery

5.1

5.2

Vendor is to show the number of days required to place material
in the receiving location under normal conditions. Failure to state
delivery time obligates Vendor to complete delivery within
fourteen (14) days. Unrealistically short or long delivery
promises may cause Vendor’s response to be disregarded.
Consistent failure to meet delivery promises will be grounds for

termination of the contract.

If delay is foreseen, Vendor shall give written notice to TWC who
reserves the right to extend delivery date if reasons appear
valid. Vendor must keep TWC advised at all times of status of
order. Default in promised delivery (without accepted reasons)
or failure to meet specifications authorizes TWC to purchase the
ordered products elsewhere and charge full increase, if any, in
cost and handling to defaulting Vendor. Any damages incurred
by TWC as a result of the default may also be assessed to the

defaulting Vendor.
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5.3

Delivery shall be made on State business days between 8:00 am
and 5:00 pm, unless prior approval has been obtained from
TWC.

6 Validation, Inspection & Tests

6.1

6.2

Vendor agrees to provide TWC with information necessary to
validate any statements made in the Vendor’s solicitation
response, if requested by TWC. This may include, but is not
limited to, allowing access for on-site observation, granting
permission for TWC to verify information with third parties,
allowing inspection of Vendor’s records, and allowing inspection

of plans for compliance.

All goods will be subject to inspection and test by TWC to the
extent practicable at all times and places. Tests may be
performed on samples called for, or on samples taken from
regular shipment. In the event products tested fail to meet or
exceed all conditions and requirements of the specification, the
cost of the sample used, and the cost of the testing shall be
borne by the supplier. Goods that have been delivered and
rejected in whole, or in part may, at TWC's option, be returned
to the Vendor or held for disposition at Vendor's risk and

expense. Latent defects may result in revocation of acceptance.

7 Invoicing Instructions

7.1

7.2

Invoices must be submitted to TWC according to the instructions on
the PO and emailed to APPO@twc.texas.gov.

Invoices must include:
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7.2.1

7.2.2

7.2.3

7.2.4

7.2.5

7.2.6

7.2.7

7.2.8

7.2.9

7.2.10

7.2.11

Vendor’s name; mailing address and e-mail (if applicable);
telephone number and correct remittance address, including

city, state, and zip code;

the name and telephone number of a person designated by

the Vendor to answer questions regarding the invoice;
TWC's name, agency number, and delivery address;
TWC PO number;

contract number or other reference number, if applicable;

a valid Texas identification number (TIN) issued by the

comptroller;

an itemized description of the goods or services, in sufficient
detail to identify the order or authorization, which relates to

the invoice;

unit numbers corresponding to the amount of the invoice,

unit cost, and total amount being billed;

discounts, if applicable, must be stated, extended, and

deducted to arrive at a Net Total for the invoice;

if submitting an invoice after receiving an assignment of a
contract, the TIN of the original contractor and the TIN of

the successor vendor;

other relevant information supporting and explaining the

payment requested, if necessary; and
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7.2.12 any other information required by applicable state and

federal laws, rules, and regulations.

8 Payment

8.1

8.2

8.3

8.4

8.5

Payment shall be made in accordance with Chapter 2251 of the
Texas Government Code, commonly known as the Texas Prompt
Payment Act. Chapter 2251 governs remittance of payment and

remedies for late payment and non-payment.

TWC will incur no penalty for late payment if payment is made
within thirty (30) days of acceptance of goods or services, or
within thirty (30) days of receipt of an uncontested invoice

submitted according to the instructions on the PO, whichever

comes last.

In no event shall use of the product by TWC, for any purpose
during any phase of the acceptance testing, constitute

acceptance of any product by TWC.

Prior to any payment being made, the goods or services being

invoiced must have been received and accepted by TWC.

The vendor must be notified of an error or disputed amount in
an invoice submitted for payment not later than the 21st day
after receipt of the invoice. Notification to the vendor must
include the following: (1) Detailed statement of the amount of
the invoice, which is disputed, (2) TWC may withhold payments

no more than 110 percent of the disputed amount.

9 Patent, Trademark, Copyright and Other
Infringement Claims
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9.1

9.2

Vendor shall indemnify, save and hold harmless the state of
texas from and against claims of patent, trademark, copyright
trade secret or other proprietary rights, violations or
infringements arising from the state’s or vendor’s use of
acquisition of any services or other items provided to the state
of texas by vendor or otherwise to which the state of texas has
access as a result of vendor’s performance under this contract,
provided that the state shall notify vendor of any such claim
within a reasonable time of the state’s receiving notice of any
such claim. If vendor is notified of any claim subject to this
section, vendor shall notify twc of such claim within five (5)
business days of such notice. No settlement of any such claim
shall be made by vendor without twc prior written approval.
Vendor shall reimburse the state of texas for any claims,
damages, losses, costs, expenses, judgments or any other
amounts, including but not limited to, attorney’s fees and court
costs, arising from such claim. Vendor shall pay all reasonable
costs of the state’s counsel and shall also pay costs of multiple

counsel, if required to avoid conflicts of interest.

Should the goods, or use of the goods, become the subject of a
claim of infringement of a United States patent, trademark,
copyright, trade secret or other proprietary rights, TWC may
require the Vendor to procure for TWC the right to continue
using the goods, to replace or modify the same to remove the

infringement, or to accept return of the goods.
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10

9.3

9.4

Vendor represents that it has determined what licenses, patents
and permits are required under this contract and has acquired all

such licenses, patents and permits.

Vendor agrees that for the exclusive use by TWC or the State of
Texas for State business, TWC and the State of Texas are free to
reproduce without royalty, all manuals, publications,
maintenance programs, diagnostics and documentation

pertaining to any product developed as a result of the contract.

Termination Provisions

10.1

10.2

10.3

10.4

The contract shall not be construed as creating a debt on behalf
of TWC in violation of Article III, § 49a of the Texas Constitution.
Vendor understands that all obligations of TWC under the

contract are subject to the availability of state funds.

Termination for Cause: TWC reserves the right to immediately
terminate any PO or contract resulting from or connected to this
solicitation, in whole or in part, without recourse or penalty, for

breach of contract by the Vendor.

Termination for Convenience: TWC reserves the right to
terminate any PO or contract at any time, in whole or in part,
without cost or penalty, by providing thirty (30) days’ advance
written notice, if TWC determines that such termination is in the

best interest of the state.

In the event of such termination under 10.2 or 10.3, Vendor
must, unless otherwise mutually agreed upon in writing, cease
all work immediately upon the effective date of termination. TWC

and the State of Texas shall be liable for payments limited only
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to the portion of work TWC expressly authorized in writing and
which Vendor has completed, delivered to TWC, and which has
been accepted by TWC in writing. All such work shall have been
completed, in accordance with contract requirements, prior to
the effective date of termination. TWC and the State of Texas
shall have no other liability, including no liability for any costs

associated with the termination.

10.5 TWC expressly reserves any and all legal remedies to which it
may be entitled to collect related to any and all damages directly
or indirectly resulting from breach of contract, by the Vendor or
any of its agents, representatives, subcontractors, employees, or

any other party acting on behalf of the Vendor.

10.6 TWC shall retain ownership of all work products including
deliverables, source and object code, and documentation in
whatever form that they exist. In addition to any other provision,
the Vendor shall transfer title and deliver to the TWC any
partially completed work products, deliverables, source and
object code, or documentation that the Vendor has produced or

acquired in the performance of the contract.

11 Information Technology (IT) Purchases

11.1 During the term of the contract, the Vendor must notify TWC
whenever an engineering change is made that may affect TWC's
use of the product. It will be the sole option of TWC to accept

the change.
11.2 Vendor represents that the product and all its elements,

including, but not limited to, documentation and source code,
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meet the standards issued by the American National Standards

Institute.

11.3 Vendor agrees that TWC owns the source code to any jointly-

developed application(s) resulting from the contract.

11.4 As required by 1 TAC, Chapters 206 and 213:

11.4.1

11.4.2

11.4.3

IBM 3126ITC067

Effective September 1, 2006, state agencies shall
procure products which comply with the State of Texas
Accessibility requirements for Electronic and
Information Resources specified in 1 TAC, Chapters 206
and 213 when such products are available in the
commercial marketplace or when such products are

developed in response to a procurement solicitation.

Vendor shall provide TWC with the URL to its completed
Voluntary Product Accessibility Template (VPAT) for
reviewing compliance with the State of Texas
Accessibility requirements (based on the federal
standards established under Section 508 of the
Rehabilitation Act of 1973, as amended (29 USC §
794d)). Vendors not supplying a URL to its completed
VPAT must provide TWC with a report that addresses
the same accessibility criteria in substantively the same
format. Additional information on obtaining a copy of
the VPAT is located at
https://www.itic.org/policy/accessibility/vpat.

TWC will use the completed VPAT to assess the degree
of accessibility of a proposed product when making the

procurement decision.
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11.5

11.6

11.7

11.8

Vendor shall follow Web Content Accessibility Guidelines
(WCAG). Vendor shall follow the most recent official W3C
Recommendation for WCAG in effect at the time of publication of
the RFP. The current version of the WCAG guidelines is available
on the W3C Accessibility Standards website
(https://www.w3.org/WAI/standards-guidelines).

Vendor agrees that all products and/or services equipped with
hard disk drives (i.e., computers, telephones, printers, fax
machines, scanners, multifunction devices, etc.) shall have the
capability to sanitize data written to the hard drive prior to final
disposition of such products and/or services, either at the end of
the Customer’s Managed Services product’s useful life or the end
of the related Customer Managed Services Agreement for such
products and/or services, in accordance with 1 TAC, Chapter 202
or NIST 800-88.

In accordance with Texas Government Code § 2054.138, and to
the extent that the Vendor is authorized to access, transmit,
use, or store data for the agency, Vendor agrees to meet the
security controls put in place by the Agency to protect Agency
data. The Vendor agrees to provide the Agency evidence that the
Vendor meets the security controls required by the contract

annually or more often as requested by the Agency.

Cloud Computing State Risk and Authorization
Management Program (TX-RAMP): Pursuant to Texas
Government Code § 2054.0593(d)-(f), relating to cloud
computing state risk and authorization management program,
Vendor represents and warrants that it complies with the

requirements of the state risk and authorization management

Page 53 of 58

IBM 3126ITC067


https://www.w3.org/WAI/standards-guidelines

Docusign Envelope ID: 05940721-D044-8017-839B-B7DBD2F02D99

program and Vendor agrees that throughout the term of the
contract it shall maintain its certifications and comply with the

program requirements in the performance of the contract.

12 Additional Terms

12.1 Abortion Provider and Affiliate Transactions Prohibited:
Respondent represents and warrants that the contract is not a
taxpayer resource transaction prohibited by Texas Government
Code § 2273.003 and that payments made by Agency to
Respondent and Respondent’s receipt of appropriated funds under
the contract are not prohibited by Article IX, § 6.24 of the General
Appropriations Act.

12.2 Binding Effect: The contract shall inure to the benefit of, be
binding upon, and be enforceable against, each Party and their
respective permitted successors, assigns, transferees and
delegates.

12.3 Federal Occupational Safety and Health Law: Respondent
represents and warrants that all articles and services shall meet or
exceed the safety standards established and promulgated under the
Federal Occupational Safety and Health Act of 1970, as amended
(29 U.S.C. Chapter 15).

12.4 Immigration: Respondent represents and warrants that it shall
comply with the requirements of the Immigration and Nationality Act
(8 U.S.C.§ 1101 et seq.) and all subsequent immigration laws and
amendments.

12.5 Legal and Regulatory Actions:
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12.5.1

12.5.2

12.5.3

12.5.4

Respondent represents and warrants that it is not aware of
and has received no notice of any threatened or pending
material civil or criminal litigation involving the Respondent
or the individuals or entities included in the Response, nor
has Respondent or the individuals or entities included in the
Response received any final judgment, entered into any
settlement agreement, or been placed under consent decree
stemming from material civil or criminal litigation within the
five (5) calendar years immediately preceding the
submission of the Response. “"Material Litigation” means any
action, suit, proceeding, inquiry, or investigation—including
civil investigative demand—against Respondent or the
individuals or entities included in the Response by or before
any arbitrator, court, tribunal, or governmental authority

that a reasonable person knowledgeable of the applicable
industry would believe would or could (i) impair

Respondent’s performance under the contract,
relate to the solicited or similar goods or services,

result in a substantial change in Respondent’s financial
condition, or (iv) otherwise be relevant to Agency’s

consideration of the Response.

If Respondent is unable to make the preceding
representation and warranty, then Respondent instead
represents and warrants that it has included as a detailed
attachment in its Response a complete disclosure of any

such threatened, pending, or resolved Material Litigation.
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12.5.5 Respondent represents and warrants that it shall notify

12.6

12.7

12.8

Agency of any threatened or commenced Material Litigation
in writing within five (5) days of its occurrence and
understands that failure to so timely update Agency shall
constitute breach of contract and may result in immediate
termination of the contract.

License: Respondent hereby grants to Agency a non-exclusive,
perpetual, irrevocable, worldwide, transferable, fully paid, royalty-
free, right and license: (a) to reproduce, modify, distribute, store,
publicly perform, publicly display, create derivative works of, and
otherwise exploit the deliverables, in each case without any
restrictions and without accounting to Respondent; and (b) to
sublicense any or all such rights to third parties.

Limitation on Authority: Respondent shall have no authority to
act for or on behalf of Agency or the State of Texas except as
expressly provided for in the contract; no other authority, power or
use is granted or implied. Respondent may not incur any debt,
obligation, expense or liability of any kind on behalf of Agency or
the State of Texas.

No Third-Party Beneficiaries: The contract is made solely and
specifically among and for the benefit of the parties hamed herein
and their respective successors and assigns, and no other person
shall have any right, interest, or claims hereunder or be entitled to
any benefits pursuant to or on account of the contract as a third-
party beneficiary or otherwise.
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12.9 Use of State Property: Respondent is prohibited from using State
Property for any purpose other than performing Services authorized
under the contract. State Property includes, but is not limited to,
Agency’s office space, identification badges, Agency information
technology equipment and networks (e.g., laptops, portable
printers, cell phones, iPads, external hard drives, data storage
devices, keyboards, headsets, any Agency-issued software, and the
Agency Virtual Private Network (VPN client)), and any other
resources of Agency. Respondent shall not remove State Property
from the continental United States. In addition, Respondent may
not use any computing device to access Agency’s network or e-mail
while outside of the continental United States. Respondent shall not
perform any maintenance services on State Property unless the
contract expressly authorizes such services. During the time that
State Property is in the possession of Respondent, Respondent shall
be responsible for (i) all repair and replacement charges incurred by
Agency that are associated with loss of State Property or damage
beyond normal wear and tear (liquid damage, vermin infestations,
etc.) (ii) all charges attributable to Respondent’s use of State
Property that exceeds the contract scope including staff time to
reconfigure for reuse and (iii) all costs to TWC to take the necessary
steps to secure the State Property and get it ready for reuse.
Respondent shall fully reimburse such charges to Agency within ten
(10) days of Respondent’s receipt of Agency’s notice of amount
due. Use of State Property for a purpose not authorized by contract
shall constitute breach of contract and may result in termination of
the contract and the
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12.10

12.11

12.12

12.13

pursuit of other remedies available to Agency under contract, at
law, or in equity.

Refund: Vendor will promptly refund or credit within thirty

(30) days any funds erroneously paid by TWC which are not
expressly authorized under the contract.

Subcontractors: Vendor may not subcontract any or all of the
work and/or obligations due under the contract without prior
written approval of the TWC. Subcontracts, if any, entered into
by the Vendor shall be in writing and be subject to the
requirements of the contract. Should Vendor subcontract any of
the services required in the contract, Vendor expressly
understands and acknowledges that in entering into such
subcontract(s), TWC is in no manner liable to any
subcontractor(s) of Vendor. In no event shall this provision
relieve Vendor of the responsibility for ensuring that the services
performed under all subcontracts are rendered in compliance
with the contract.
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